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should clear his home real estate, or at least it shows what amounts
to the same thing,-that Hardie did so appropriate it. In either
event, the, bond was discharged to the amount of $450 paid for the
exempt property. If it be considered that by receiving the $450
Hardie made himself liable to that amount to the feme plaintiff, that
can make no difference with this action. Hardie then owed Mrs.
Page $450. Whether his disposition iIi her favor was or was not a
payment of that debt we need not consider. Counsel for complain-
ants say, however, that the receiving by Hardie of the personal prop-
erty exemption and substituting it for the bond secured by Dickens'
home lot was in itself on its face a breach of trust; that Dickens was
a party to such breach; and that, therefore, the transaction was void,
and the bond still remains. It is sufficient to say, in answer to this,
in addition to what has already been said; that there was no substitu-
tion of the Dickens exemption for the Dickens home lot as
for the bond. It was simply an arrangement for paying the bond.
Dickens paid it to Hardie, the trustee. He was not bound, under the
decisions in North Carolina, to see to the payment to the cestui que
trust of the money received by Hardie. If, indeed, he were so bound,
Hardie would be primarily liable: In any point of view defendant is
entitled to what he claims,-a credit of $450 on the bond. This dis-
poses ef all the exceptions made by counsel for complainants, or ren-
ders their consideration unnecessary. The exceptions are overruled,
and judgment will be rendered in accordance with the finding of the
referee.

NEW YORK SECURITY & TRUST CO. v. EQUITABLE MORTG. CO.
(Circuit Court, S. D. New York. October 15, 1896.)

1. MORTGAGE BONDS-SALE OF SECURITy-CORPORATIONS.
A corporation mortgagor, coming into' possession of bonds or coupons

secured by its mortgage, cannot enforce them against the proceeds of sale
of the mortgaged property, wbere such proceeds are insufficient to pay in
full the other outstanding bonds and coupons secured thereby.

2. SAME-AsSIGNMENT-REISSUE.
If a corporation mOI'tgagor regains possession of past-due obligations,

freed from any lien, and assigns without delivering them, such assign-
ment does not constitute a reissue, and the assignee gets only the right,
title, and interest of thetnortgagor.

This was a suit by the New York Security & Trust Company
and others against the Equitable Mortgage Company. The cause
was heard on exceptions to the report of a special master. The
special master was appointed to take such proof as might be
offered by any of the parties to the cause, or by any creditol's or
stockholders of the Equitable Mortgage Company, concerning its
indebtedness, and specially to take proof of the claim of the First
National Bank of Candor. The bank claims to be the owner, by
assignment from the Natchez Water & Sewer Company, of cer-
tain coupons belonging to bonds of that company. 'rhe property
securing the bonds was sold under a foreclosure, and realized
about two-thirds the amount of the mortgage debt and interest.
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The Equitable Mortgage Company, owning a majority of the
bonds, became the purchaser at the sale, and the coupons in ques-
tion were proved up, with the bonds and subsequent coupons, as
the property of the mortgage company; and that company, with-
out protest or objection from any source, received the distributive
share of the proceeds payable upon those coupons. The bank
daims the amount thus received by the Equitable Company, on
the theory that the coupons were the property of the water com-
pany, and were proved up by the Equitable Company under a
parol agreement that the amount received thereon should be col-
lected for the benefit of the water company, and that such amount,
therefore, constituted a trust fund in the hands of the Equitable
Company and its receivers, which the bank, as assignee of the
water company, is entitled to follO'W and reclaim. It is admitted
that the bonds were never in the possession of the bank, but have
been continuously attached to the bonds which were held and
owned by the mortgage company. The mortgage company does
not claim the absolute property of the coupons, but insists that
they were held by it as collateral for indebtedness which the
amount realized from the foreclosure sale was not sufficient to
pay. The bank, on the other hand, contended that the coupons,
although attached to the bonds and in possession of the mortgage
eompany, remained the absolute property of the water company.
The title of the bank is asserted under two written instruments, as
follows:

"First National Bank.
"Candor, N. Y. July 31, 1891.

"-For value rec'd, I hereby 'Sell and transfer unto the First Nat. Bank of
Candor, N. Y., all the coupons, due Nov. 1, 1889, May, 1890, and Nov., 1890,
issued by the Natchez Water & Sewer Company, with 125 of its first mort-
gage bonds, which coupons amount, each set to $3,750, total $11,250, and have
all been delivered to the Equitable Mortgage Company. This transfer is in-
tended to carry said coupons and all sums arising therefrom.

"J. F. Thompson."
"The Natchez Water & Sewer Company hereby ratifies the assignment of the
Nov., 1889, May & Nov., 1890, coupons of 125 of its bonds, made by J. Ii'.
Thompson to the Ii'irst Nat Bank of Candor, N. Y., and likewise assigns all
Its interest in said coupons. The Natchez Water & Sewer Company,

"By J. F. Thompson, Prest."

All the coupons were overdue and unpaid at the date of the as-
signment to the bank, and proceedings for the foreclosure of the
mortgage securing the bonds were pending, or about to be com-
menced, with the knowledge of Thompson and the water company.
No notice of this assignment was given to the mortgage company
until after the foreclosure sale, when the following letter was
received by the mortgage company:

"Candor, N. Y. Nov. 17, 1892.
"-Chas. N. Fowler, Pt. Equitable Mtg. Co., 40 Wall St., N. Y.-Dear Sir:

Some time ago this bank became the owner of the May and Nov., 1890, coupons,
attached to 125 of the bonds of the Natchez Water & Sewer Co., and held by
you. Please forward to us the judgt. of foreclosure obtained on said bonds,
which judgment was obtained in your name.

"Resp., your'S, J. Thompson, Cash."
v.77F.no.1-5
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It appears that the bank was itself Qwner of $10,000 of the
water company bondis, appeared by counsel in the foreclosure suit,
but made no claim to these coupons, nor gave any notice of any
claim. The master recommended that the claim should be disal-

and the bank excepted thereto.
William A. McQuaid, for the motion.

G. Shearman, opposed.

LACOMBE, Circuit Judge. If these particular coupons were
included in the security which Post, Martin & Co. took as collat-
eral for their advance, and which security the Equitable Mort·
gage Company subsequently purchased from the 'pledgee, the First
National Bank of Candor has no title to them. If the Natchez
Water Company did not pledge them, or if the pledgee subse-
quently released them from the pledge, and did not sell them to
the mortgage company, then they became simply unissued prom·
ises to pay of the water company, which happened to be kept, not
in their own office, but in the convenient custody of a third person.
It would, in such case,have been quite competent for the water
company to issue them to anyone who chose to give value for
them; and when so issued they might, perhaps, become valid
obligatioJUl of such company, and property in the hands of the
person to whom they were issued. But this was not done. The
water company never issued them to the bank, nor to anyone else.
They remained continuously in the custody of the mortgage com-
pany. At no time subsequently to their release from the lien of
the Post, Martin & Co. loan (assuming they were thus released)
did they pass into the hands of· any bona fide holder for value.
The transaction between the water company and the bank eel"
tainly was not such an issuance of the coupons, even waiving any
question as to what rights would pass to the purchaser from a
corporation of its overdue obligations. The most that was done
was to assign to the bank all the water company's right, title, and
interest in the unissued coupons. As to what such right, title,
and interest was, the special master was entirely right in his
finding that the Natchez Company, holding the coupons free from
any pledge, would "not be entitled to share in the proceeds of
sale under foreclosure, since it cannot * * * be successfully
maintained that a mortgage debtor, having become possessed of
bonds or coupons secured by its mortgage, can enforce them
against the proceeds of sale of the mortgaged property, where
such proceeds are insufficient to pay in full the other outstanding
bonds and coupons secured thereby. * * * The coupons [in
question] were not entitled to share in the proceeds of sale of the
mortgaged property, as against the holders of the other bonds
and coupons, who were not paid in full."
There is nothing in the suggestion that the receivers of the

mortgage company cannot be heard to make this objection to the
claim of the bank or its assignee, by reason of the fact that, under
decree of court in the foreclosure proceedings, these very coupons
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did share in the proceeds of the sale of the mortgaged property.
lt is apparent from the record before the special master that it fa
a disputed question of fact whether or not the coupons in ques-
tion were originally taken by the mortgage company as collateral
security, and thus eventually became its property. Presumably,
the court which made the decrees in foreclosure reached that con-
clusion. It certainly cannot be assumed that it held coupons to
be entitled to share in the proceeds, when sucn coupons had been
returned to the debtor company free froni any lien, and never
reissued by it to anyone. The e:x:ceptionsare overruled.

OREGON & O. R. CO. et al. T. UNITED STATES.

(Ofrcuit Court of Appeals, Ninth Circuit. October 19. 1896.l

No. 275.

1. PUBUC LANDS-RAILROAD GRANTS-ACT OF FORFEITURE.
The forfeiture of unearned railroad grants declared by the act of Sep-

tember 29, 1890 (26 Stat. 496), was for the benefit of the United 8tat811
only, and did not operate in favor of any company claiming such forfeited
lands under an overlapping location.

.. SAME-MAP OF GENERAL ROUTE.
The map filed March 6, 1865, with the secretary of the interior by the

president of the Northern Pacific Railroad Co)Dpany (known as the "Per-
bam Map"), purporting to designate the general route of the road, but
which wall rejected by the commissioner of the general land office as being
indefinIte and not properly authentlcated, dId not operate as a withdrawal
or segregatIon of any public lands along the route. 69 Fed. 899, reversed.

8. SAME-OVERLAPPING GRANT.
The act of July 2, 1864, granting lands to aid in the construction of the

Northern Pacific RaIlroad, dId not of Itself operate as a withdrawal or
appropriation of public lands within the prescribed limits of the route;
and by reason of the faIlure of the company to file a sufficient map
of general location opposite lands subsequently traversed by the Ore-
gon & CalIfornia Railroad prior to the grant made to the latter company
(Act July 25, 1866), or prior to the definite location of its route (Octo-
ber 29, 1869), the grant to the Northern PlI.Clfic Company never took effect
as to such lands, and the title thereof passed to the Oregon & California
Company. 69 Fed. 899, reversed. McKenna, Circuit Judge, dissenting.

" SAME.At the date of the grant of the Oregon & California Company, the right
of locating its road so as to take the lands in question exIsted unimpaired
In the Northern Pacific Company, and continued to exist until the act of for-
feiture, in consequence of which the lands dId not pass to the Oregon &
CalifornIa. Company, but were restored by the act of forfeiture to the
United States. Per McKenna, CIrcuit Judge, dissenting.

Appeal from the Circuit Court of the United States for the Dis-
trict of Oregon.
This was a suit by the United States to cancel certain patents issued

to the Oregon & California Railroad Company for lands lying with-
in the state of Oregon, which are claimed by said company to have
been earned under the act of congress of July 25, 18fi6, granting it
lands to aid in the construction of a line of railroad from Portland
tQ the southern boundary of the state. The circuit court rendered 1\


