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powers or franchises can be transferred by the corporation officers
to an individual or to a private person; that can only be done by
legislative sanction. What we do aftirm is that the property of a
business corporation merely can be vested in one or more individ-
uals to such an extent at least that it cannot be assailed collaterally.
In a direct proceeding to dissolve the corporation and distribute its
property the fact that the corporation has ceased to discharge its
corporate functions and permitted its property and business to pass
into the hands of individuals may be a good reason for the State to
withdraw the franchise which it had granted and to distribute its
property, but in that event the property of the corporation is not
lost or forfeited. Upon the dissolution of the corporation the claims
of its creditors must first be satisfied out of its property and what
remains must go to the bondholders, if any exist, or to the stock-
holders of the corporation as the case may be.

The appellant also objects that it does not appear that the old
corporation ever paid for the land used in connection with its fran-
chise as required by ite charter. This objection comes rather late
after an occupancy of eighty years. It would seem from that
length of time we may presume a grant from the land owners or
that a title has matured against them by adverse possession or
prescription. .

But it is unnecessary to found the plaintiff’s right to recover
in this action upon a valid or any transfer from the old corpora
tion of the water privileges which she possessed. The long and
unchallenged occupancy and use of these premises and privileges
that the plaintiff and her grantors have enjoyed has ripened into &
perfect and complete title as against the defendant. (Washb. on
Ease. [3d ed.] 114.)

Indeed, possession alone gives a sufficient title to the possessor as
against a wrongdoer, nor can the defendant avail itself of the
position asserted in many cases that no adverse or proscriptive right
can be obtained by occupation and claim of title in a highway as
against the public. The controversy here is not between the plain-
tiff and the public, but between parties who are having a contro-
versy over the right to convey water under the surface of the high-
ways for those who reside upon them. The right of the plaintiff
antedates the incorporation of the village of Little Falls. It is not
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found by the referee or alleged in the defendant’s answer, nor have
we discovered in the evidence that the fee of the streets of Little
Falls was in the village.

The appellant also contends that the referee erred as indicated by
his eighth finding of fact in the basis he adopted for tixing the dam.
ages, for it is claimed that the referee finds that the plaintiff is
entitled to and that he allows her for three distinct kinds or elements
of damage. First, by direct injury to the works. Second, by inter-
ruption of her water supply to consumers and consequent loss of
revenue. 7hird, by the more rapid decay of her whole system of
logs resulting from air being allowed to enter the system at places
where the logs were taken up. From an examination of this eighth
finding as above set forth it will be ditficult to sustain the construc-
tion given it by the appellant in this regard. The plaintiff's evi-
dence spread the whole situation before the referee without objec-
tion. The opinion of a witness was given as to the value of the
_ plaintiff’s water rights at the time they were invaded. Evidence
was also given of the number of customers she had, the rent they
paid and the effect upon the pump logs that were exposed to the
air, the penstocks and pump logs destroyed or rendered useless and
other pertinent facts bearing upon the damages which the plaintiff
had sustained. The referee was, therefore, at liberty to pass upon
all this evidence in fixing upon the plaintiff's damages, and we see
no error in this. The plaintiff was entitled to recover such damages
as naturally and necessarily flowed from the injuries complained of.

The appellant makes a point that the damages are excessive. The
evidence abundantly sustains the referee’s findings in this regard,
and, indeed, if the respondent had appealed from the judgment on
account of the insufliciency of the damages allowed, a more serious
question would have been presented.

A glance at some of the evidence as to the plaintiff's damnage will
show the extent of her business and interests that was substantially
destroyed by the defendant. One witness testified that in the vear
1887, the year Lefore the injuries complained of, the plaintiff was
supplying water to four hotels in Little Falls at a yearly rental in
the aggregate of $450. She was furnishing water to 128 other cus-
tomers who paid a yearly rent in the aggregate of $1.019.  Another
witness testified that her water rents charged in 1856 was %632.56.

Arp Drv.—VoL. V. 2



10 BOYER v. VILLAGE OF LITTLE FALLS.

FourTtH DEPARTMENT, APRIL TERM, 1896. [Vol. 5.

Of course the expenses and repairs should be taken out of these
rentals. There was considerable evidence given as to the net profits
of the business. One intelligent witness, who had been a water
commissioner of the defendant, testified that an investment of
capital which would yield an annual income of but $100 was worth
$1,666. Many hundred feet of the plaintiff’s pump logs were
destroyed or rendered uscless by absolute interference by the
defendant.

It is not contended but what the defendant had a right to establish
water works in the village of Little Falls, but if in doing so it inter-
fered with the vested property rights of others, it must make due
compensation. Whether the defendant would be permitted in any
event to interfere with the plaintiff’s system of water works by
destroying any portion of it, even upon paying compensation, is a
question not necessary now to determine.

It only remains to consider certain exceptions taken to the rulings
of the referee in regard to the exception of evidence.

One George W. Shall was sworn as a witness and he testified that
he changed from the plaintiff’s water to city water while they were
putting in the city water, and he was asked the question: “ Why
did you discontinue the use of the Boyer water and put in city
water?” It was objected to by the plaintiff as not admissible
under the pleadings and not within the order allowing the case to
be reopened. The objection wae sustained and the defendant
excepted. The inquiry was after the operation of the witness’
mind upon the subject, and was not competent for that reason, nor
was it within the permission given to the defendant in reopening
the case. In no event could it affect the question of damages, in
view of the great mass of evidence upon that subject.

Error is also claimed in the court not permitting the witness
Burrell to give an opinion as to the value of the Boyer pump log sys-
tem about June, 18385, at the time when the village water works was
substantially completed. On returning to the question really asked,
it was whether, if the witness had a judgment as to the value of this
gystem which was rejected upon the ground that the witness had
not shown himself competent to give an opinion upon the subject.
If any possible error could arise from that it was cured by his sub-
sequent answers which were permitted and one of them was to the
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effect that the construction of the city works had superseded the
Boyer system and rendered it valueless,

Another error alleged is the refusal of the referee to permit the
witness Babeock to show the supply of water for the defendant
system. This was clearly immaterial as there was no controversy
npon that question and it was of no importance in determining the
questions in the case.

The other exceptions urged by the appellant we do not deem
worthy of consideration.

We find no reversible error in this case.

The judgment should be aftirmed, with costs,

All coneurred. except Harms, P, J., not sitting,

Judgment attirmed, with costs,

Joun MiLrs, Respondent, v. Tue New York CentraL aAND Hupson
River Rairroap Company, Appellant,

Contributory negyligence, wchen properly decided by the court us o« question of law —
eridence,

The circumstances considered, under which a passenger is guilty of such con-
tributory negligence as to make it the duty of the court to determine that
question as one of law, where he leaves a railroad train and takes a route along
a railroad track so obstructed by a pumping station and a coal trestle, between
which and the track there is only a space of three feet and seven inches, that in
order to get out of the way of an approaching train he must walk a distance of’
some ninety-five feet, unless he happens to be opposite to a three-foot door
leading into an engine room of the coal trestle, or opposite to the steps of the
train on which he has arrived.

A guestion whether a railway postal clerk has any other certificate of any kind
issued by the government, which entitles him to ride on the defendant’s rail-
road. is improper, where no such certificate is produced, as the guestion calls
for a mere conclusion of the witness.

AvrpreaL by the defendant, The New York Central and ITudson
River Railroad Company. from a judgment of the Snpreme Court
in favor of the plaintiff, entered in the office of the clerk of the
county of Wayne on the 29th day of June, 1395, upon the verdict
of a jury rendered after a trial at the Wayne Cireuit, and also from



