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by the death of the principal incorporators, fol'feited whatever 
corporate rights, franchises or privileges it ever had or possessed, 
and that no competent evidence was given upon the trial showing 
any transfer of any corporate rights, franchit>es or property from 
said aqueduct association to William Usher. Whate,·er might be 
held in a direct proceeding by the proper authot·ities to dh>solve 
this corporation and dispose of its propet·ty, the corporation or itE 
property rights cannot he atfficked or adjudicated upon collaterally. 
The privileges and franchises gt·autcJ to a pri\·atc eorporation are 
vested rights and cannot be di,·estc(l or altered except with the 
consent of the corporation or by forfeiture declared hy the proper 
tribunal. (J.llcLaren v. Powington & 1 Paige, lo2; In 
tM .Matter qf the RiforlfM!Il P rf'.vlJytaian ('/w rclt ql t lw City r:t' .Yew 
York, 7 llow. Pr. 4i6; Tlte l)nJple v. The l're.vitlent, etc., ttf the 

Company, fl Wend. 351; Bank t:f' .Niagara Y. Johnson, 
8 id. 645.) 

The defendant, a wron!-!doer, assailing the plaiiltiff's title in this 
action, can neither assert that the old corporation is destroyed or 
that its franchises are forfeited, nor can the pt·operty of that corp<>­
ration be contiscatP.d by a trei!palls. Tl1e evi<lencc that the property 
interests of this corporation had passed to Usher was recei\'ed \Vith­
out ·objection, and is not contnldictcd in the case and is sufficient to 
sustain the referee's finding upon that snhject. The corporation 
whose rights we are considering was simply a lmsincss corporation, 
and we see no reason why its property interest!; could not he trans­
ferred to an individual or at least wily an inclividnal by becoming 
the owner of its stock should not become tile substantial owner of 
all the property of the corporation. 

It is well said in P eop!t' v. O'Brt:en (111 N. Y. 41) that "the 
laws of this State had made such interests taxable, inheritable, 
alienable, subject to le,·y and sale nndel' execution, to condemnation 
under the exercise of the right of eminent domain and invested 
them with the attributes of pt·operty generally. * * * The 
implication arir;es not only that the State intended to itwest these 
fnlnchises with the characte1· of 1woperty, but also to enai>le their 

purcha.'ler;;; and assigns to enjoy their usc under an 
indefeasible title." 

It is not intended here to a.<;.-;ert the propo,;ition that corporate 
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powers or franchises can be transferred by the corporation officers 
to an individual or to a private person; that can only be done by 
legislative sanction. ·what we do affirm is that the property of a 
business corporation merely can be vested in one or more individ­
uals to such an extent at least that it cannot be assailed collaterally. 
In a direct proceeding to diosolve the corporation and distribute its 
property the fact that the corporation has ceased to discharge its 
corporate functions and permitted its property and business to pass 
into the hands of individuals may be a good reason for the State to 
withdraw the franchise which it had grantetl and to distribute its 
property, but in that event the property of the corporation is not 
lost or forfeited. Upon the dissolution of the corporation the claims 
of its creditors must first be satisfied ont of its property and what 
remains mut>t go to the bondholders, if any exist, or to the stock­
holders of the corporation as the case may be. 

The appellant also objects that it does not appear that the old 
corporation ever paid for the land used in connection with its fran­
chise as required by its charter. This objection comes rather late 
after an occupancy of eighty years. It would seem from that 
length of time we may presume a grant from the land owners or 
that a title has matured against them by adverse possessio1_1 or 
prescription. 

But it is unnecessary to found the plaintiff's right to recover 
in this action upon a valid or any transfer from the old corpora 
tion of the water privileges which she possessed. The long and 
unchallenged occupancy and use of these premises and privileges 
that the plaintiff and her grantors have enjoyed has ripened into a 
perfect and complete title as against the defendant. (Wash b. on 
Ease. [3d ed.] 114.) 

Indeed, possession alone gives a sufficient title to the possessor as 
against a wrongdoer, nor can the defendant avail itself of the 
position asserted in many cases that no adverse or proscriptive right 
can be obtained by occupation and claim of title in a highway as 
against the public. The controversy here is not between the plain­
tiff and the public, but between parties who are having a contro­
versy over the right to convey water under the surface of the high­
ways for those who re,;idc upon them. The right of the plaintiff 
antedates the incorporation of the village of Little Falls. It is not 
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found by the referee or alleged in the defendant'~ answer, nor have 
we discovered in the evidence that the fee of the streets of Little 
Falls was in the village. 

The appellant al;,o contends that the referee et·red as indicated by 
his eighth finding of fact in the hasis he adopted for fixing the dam. 
ages, for it is claimed that the referee finds that the plaintiff is 
entitled to and that he allows her for three distinct kinds or elements 
of damage. Firlft, by direct injury to the work!.. Sel'ond, hy inter­
ruption of her water supply to consumers and confoleqnent loss of 
revenue. Third, by the more mpid decay of her whole system of 
logs resulting from air being allowed to enter the sy11tcm at plae.es 
where the logs were taken up. From an examiMtion of thi~< eighth 
finding as above set forth it will be difficult to su:;tain the constnJc­
tion given it hy the appellant in this regard. The plaintiff's evi­
dence spread the whole situation before the referee without objec-­
tion. The opinion of a witness was given as to the ,·alue of the 
plaintiff's water rights at the time they were invaded. Evidence 
was also given of the number of customers she had, the rent they 
paid and the effect upon the pump logs that were expo!!Cd to the 
air, the penstocks and pump logs destroyed or rendered n"elei!S and 
other pertinent facts bearing upon the damages whieh the plaintiff 
had sustained. The referee was, therefore, at lihert,r to pa..--s upon 
all this evidence in fixing upon the plaintiff's damage11, and we see 
no error in this. The plaintiff was entitled to r·ecover sudt damages 
as naturally and necessarily flowed from the injurie.; complained of. 

The appellant makes a point that the dama~es at·e ex<•<•.;sive. The 
evidence abundantly sustains the referee'" fiucliugs in thi.- reg11rd, 
and, indeed: if the re8pondent had appealed from the judgment on 
account of the insufficiency of the damage>~ allowed, 1\ mor·t· ~rious 
question would ha,·e been 1wesented. 

A gll\nce at some of the cvideuce R;.; to the plaintiff';.; damage will 
show the extent of her butiine8s and iuter·p;.;tt-; that wa" ;.;ub.;tantially 
destroyed hy the defendant. Oue witne;..'l tef'titicd that in the year 
1887, the year Lefore the injuries complained of, the plaintiff was 
supplying water to fonr hotels in Little FRIIs at a yearly rental in 
·the aggregate of $450. She was furni~;hing Wilt<·•· to l~t' other cus­
tomers who paid a yearly rent in the aggrcl!ate of t\I.OHI. Another· 
witness testified that her water rents char·ged in 18:'il) WM *G~2.56. 

A.PP Drv.-VoL. V. 2 
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Of course the expenses and repairs should be taken out of these 
rentals. There was considerable evidence given as to the net profits 
of the b11siness. One intelligent witness, who had been a water 
commi&;ioner of the defendant, testified that an invastment of 
capital which would yield an annual income of but $100 was worth 
,1,666. Many hundred feet of tl!e plaintiff's pump logs were 
destroyed or rendered useless by absolute interference by the 
defendant. 

It is not contended but what the defendant had a right to establish 
water works in the village of Little Falls, but if in doing so it inter­
fered with the vested property rights of others, it must make due 
compensation. 'Vhether the defendant would be permitted in any 
event to interfere with the plaintiff's system of water works by 
destroying any portion of it, even upon paying compensation, is a 
question not necessary now to determine. 

It only remains to consider certain exceptions taken to the rulings 
of the referee in regard to the exception of evidence. 

One George W. Shall was sworn as a witne&; and he testified that 
he changed from the plaintiff's water to city water while they were 
putting in the city water, and he was asked the question: " Why 
did you dilicontinne the use of the Boyer water and put in city 
water?" It was objected to by the plaintiff as not admissible 
under the pleadings aud not within the order a11owing the case to 
be reopened. The objection wat: sustained and the defendant 
excepted. The inquiry was after the operation of the witness' 
mind upon the tmbject~ and was not competent for that reason~ nor 
was it within the permission given to the defendant in reopening 
the case. In no event could it affect the question of damages, in 
view of the great mass of evidence upon that subject. 

Error is also claimed in the court not permitting the witness 
Burrell to give ai1 opinion as to the Yalue of the Boyer pump log sys­
tem about June, 188~, at the time when the village water works was 
substantially completed. On returning to the question really asked, 
it was whcthe1·, if the witness had a judgment as to the value of this 
system which was rejected upon the ground that the witness had 
not shown hi111sdf competent to give an opinion upon the subject. 
If any po;;,;ible error could arise from that it was cured by his sub­
SCt}Uent ant'wcrs which were permitted and one of them was to the 
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effect that the <·oustruetion uf the <·ity works had .,;upcnoeded the 
Boyer system and rcndt'red it ,·aluele,:s, 

Anothet· errut· alleged j,; the refusal of the reft-rec tu penuit the 

witues:; Balwoek to show tht• ;;upply of watct· fur the defeudant 
system. This Will' dearly inlltU\terial as there was no eontroversy 

upou that •pll'stiou aud it was c•f 11•) importllll<'l' in clt•tt•t·miuiu~ the 

qut.'!'tivus ill the eAAe. 
Tlw otht•t' ex<:t•ptiou,.; ur~ed hy the appellaut we cl•J llot •leem 

worthy uf euu,.oidcratiou. 

\\' c tiud 110 ren~t·.,;iLle ert·ot· iu this <'l\o;l', 
The jndgmeut :;)wuld be attit·mcd, with <·o:·t>'. 

All <·otwurrcd. cx<·ept 11.\IWJ!\, P. J., Hot .-ittiug. 

Judgmcut affirmed, with ''""'"· 

JoHN Mu.r.s, Re,:poudeut, 1'. T!tr: ~ Jo:W Y u~K CJo:NTRAr. MiD HuDSON' 

l~rn:R ltuLKvAIJ ('o:lll'ANY, Appellaut. 

C<mtrumtoru urvliytnrt' , ltiU'II pro}Jf:r/.11 tkrided b!f flu• t'OIIrt ,~ ,, qtlt·sti<JII ·~( {.tlt(l­

~ridence. 

The circumstances cousidt·red, under which a passen){er is guilty of ~<uch c·on­
tributory negligence us to mak<· it the duty of the t·ourt to dctt•rmio.- th11t 
question 1\8 one of lnw, where he leaves" rnilrond Indo ami tllkt•s u route nlong 
& r&i!road trnck so obstructed by a pumping st,.tion and a cool tn'Stlt•, between 
which and the track there is only a space of three feet rmd seven iuche~. that in 
order \{) get out of the way of an appro8ching trnin be must Wlllk a di~tuot·t• of 
110me ninety-1\ve ft•et, unll'S.'I he happens to be oppo~ite to a three-foot door­
leading into an engine room of the coal trestle, or opposite to the steps of the 
train on which be has nrrived. 

A question whether a mil way postal t·lerk hu.'! any other certi1icnte of any kind 
i.s&ued by the go\·ermncnt, whieh entitles him to ride on the defendant';~ mil­
road . is improp!'r, where no such ccrtillc'llte is prodm:etl , as the <pwstion ('ails 
fnr a mere conclusion of the witn<"'.-;. 

APJ>'E.\L by the dcfeJI(laut, The :\ew Yot·k ('entml aJI(I HUlbou 

River Hail road ( 'vrnpany. fn•m a judgmcut of the Supreme Colll't 
in favur of tltc plaintiff, entct·ed in the office of the clet·k of the 
county of ·wayne on tltc :?~It h day .,f J nne, 189.\ upon the vcrd ict 

of a jury rcllllered aft,:t· a trial at the \Vayne ('ir<·uit, ami also from 
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