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GEORGK H. MUMFORD and GKORGK J.
WHITNEY, as Trustees for the Bond
holders of the Rochester Water Works
.Company,
tiJ*t.

THE ROCHESTER WATER WoRKS COM
PANY and THE UNION TRUST COMPANY!
OF NEW YORK, JOHN H. MURRAY,'
GEORGE F. NESBTTT, JAMES WHITE,
EDMUND P. MARTIN and FRED. A.
WHITE.
To the above named defendants :
You are hereby summoned to answer the complaint of
the above named plaintiffs, which was tiled in the office
of the Clerk of the county of Monroe, on the 0tli day of
July, 1871, and to serve a copy of your answer on the
subscribers, at their office in Rochester, X. Y., within
twenty days after the service of this summons, exclusive
of the day of service, or the plaintiffs will apply to the
Court for the relief demanded in the complaint.
COGSWELL & PERKINS,
Plaintiffi?

Supreme Court, Monroe County,
GEORGE II. HUM FORD and'1
UEOKGE ,1. WHITNEY, as
Trustees for the Bond Holders
of the Rochester Water Works
Company,
AGAINST
THE ROCHESTER WATER
WORKS COMPANY AND
THE UNION TRUST COM
PANY OF NEW YORK,
.lNO. B. MURRAY, GEO. F.
NESBITT, JAMES WHITE,
EDMUND P. MARTIN, and
FRED. A. HARTER,
Tlie plaintiffs in
the above entitled action, for their amended complaint
against the defendants therein, say, that by an act of 4
the Legislature of the State of New York, entitled
• •An Aft to incorporate t lie Rochester Water Works
Company," passed April 16. 1852, the said defendant
The Rochester Water Works Company was duly incor
porated, and in said act of incorporation it was pro
vided among other things that the said company, for
the purpose of supplying the city of Rochester with
pure and wholesome water, should have power to take
and hold real estate and to convey water to said city,
and to construct pipes, aqueducts, reservoirs, and such

5 other works as might be necessary and proper for tliat
purpose, and to choose directors to manage its affairs
who should appoint u president, a secretary, and
treasurer, and such other officers as they should deem
necessary.
And said plaintiffs further say. that by an act of the
Legislature oft he State of .New York, entitled mi "act
to amend the chart. -r of the Rochester Water Works
Company tthe said defendant The Hocliester Water
-•Works Company meaning), and to authorize such
company to borrow money and to secure the pavment
thereof by bond:- and mortgages," passed April 17.
1863, it was made lawful for the directors of said com
pany to bomm ,,i, ;|1t. t.m|it of said companv any sum
or sums not exceeding, in the aggregate. Tour hundred
thousand dollars, at a rate of interest not exceedingseven per cent, per annum ; such interest to be pavable
semi-anmmlly, at such timi s and place or places as
7 the said direciors might appoint, and to cause to be
executed in the name ol said company bonds therefor,
under the seal of said corporation, and with the signa
tures of the President :,nd Secretary, or such other
officers of the corporation as the directors might desig
nate ; and bv -aid act it was further provided that to
secure the payment of the principal and interest of
such bonds the slid directors might cause to be exe
cuted in the name of said company, in the same mangnerin which said bonds should be executed a moilgage upon the whole or any part of the propertv of the
said company, to one or more trustees to be named by
said directors in such form and with such provision.- a's
to the said directors should seem proper.
And said plaintiffs further say, that at a meeting of
the directors of the said defendant The Rochester
Water Works Company, held on the 23d day of
ij February, 18U7, it was, by a resolution entere'd in
their book of minutes, resolved that the President
and Secretary of the said Rochester Water Works
Company were thereby authorized to prepare and

execute, under their hands and the seal of the de- 10
fendant, a mortgage to the said plaintiffs as trus
tees for the holders of certain bonds thereinafter
mentioned, for the sum of four Hundred thousand dol
lars and interest, of all the said company's property,
pipes, reservoirs, franchises. Arc., then possessed, or
thereafter to be possessed, by the said Company, in
cluding the right of the company to receive any and
nil rents then contracted for or to be contracted for
\vith the city of Rochester, the county of Monroe and 11
the State of New York, or with any corporation or in
dividuals for the use of neater by them, and to procure
the same to be recorded, and to prepare and exi cute
bonds to tin> same amount, with interest coupons at
tached, :it the rate of seven per cent, per annum, pay
able semi annually, on the first days of .|anuary and
•Inly in each year, at the office of the Treasurer of the
city of Rochester, to be in such form as is customary.
And said plaintiffs further say, that in accordance lv>
with and by virtue of such act and resolution, the said
defendant The Rochester Water Works Company duly
executed on or about the lirst day of March, 1807, and
issued iis bonds in the usual form, to a large amount :
which bonds have been purchased by and delivered
to various persons, and a large amount thereof, to wit :
as these plaintiffs are informed and believe, from .sf)(),000 to sTo.oOO are now outstanding and unpaid, and
are now held by such persons ; and which bonds pro- I;-l
vided-for the payment of the principal sums in them
respectively named, with interest coupons attached
thereto, for the payment of the sums of interest on
them respectively due, at the rate of seven per cent,
per annum, on the first days of January and .Inly, in
each year, at the office of the Treasurer of the city of
Rochester.
And said plaintiffs further say, that on the 8th day 14
of April, 1807. the said defendant The Rochester
Water Works Company, caused to be duly executed
and delivered to these plaintiffs, as trustees as afore
said, a mortgage, whereby, in pursuance of the said

15 acts of the Legislature and of the resolutions afore
said, and for the better securing among other things
of the full and final payment of the bonds aforesaid,
or such portion of the same as should be issued, not
exceeding the said amount of four hundred thousand
dollars, and interest on the same, said defendant mort
gaged to these plaintiffs, as trustees as aforesaid, all
and singular the lands, property, estate, easements,
franchises, privileges, pipes, conduits, aqueducts,
16 wells, reservoirs, rights of land, or water, water works,
fountains, hydrants, fixtures and appurtenances,
goods, chattels, tilings in action and effects of any kind
whatsoever, then possessed or held, or that should
theieaftei be possessed and held by the said defend
ant, including the right of the said company to any
and all rents then contracted for. or thereafter to be
contracted for. with the city of Rochester, county of
Monroe and State of .New York, and with any and all
17 individuals or corporations for the use of water, as
fully and absolutely as the same property, real or
personal, was then, or should thereafter be possessed
or held by the said company ; which mortgage con
tained a condition, among other things, for the pav
ment to the holders of the aforesaid bonds of the money
therein mentioned, not exceeding, in the aggregate,
the sum of four hundred thousand dollars with inter
est, according to the terms and conditions of the said
iy bonds, and the interest thereon as aforesaid, at the
times and in the manner mentioned in the said bonds ;
which said mortgage was duly recorded in the office
of the Clerk of Monroe county, on the 2!Ith dav of
July, 1867, in Liber 181 of mortgages, at page 298.
And said plaintiffs further say, that the defend
ant The Rochester Water Works Company was. at
the time of the execution and delivery of such mort19 gage, the owner and possessed of, and has since
then purchased and acquired the title to, and now
is in possession of various rights, property and fran
chises, consisting, among other things, of lands, rights

of way, casements, pipes, conduits, aqueducts, wells, 20
reservoirs, fountains, hydrants, and fixtures, and
lias caused large quantities of pipe for tlie conduct
ing of water to be laid in the streets of the city of Ro
chester, and elsewhere, and has constructed a large
portion of the works for the conveying of water to the
city of Rochester, all and every of which were intended
to lie and were conveyed to these plaintiffs by said
mortgage : and that the said defendant has obtained 21
the title to and has acquired, among other things, the
rights to take water for the purposes of the said corpo
ration from all those certain lakes known as Hemlock
Lake, Canadiee Lake, and Honeoye Lake, and the
outlets thereof, in the counties of Livingston, Ontario,
and Monroe, and to conduct the same in, through,
under and across the lands, streets, highways, roads,
lanes, and public squares situate in said counties of
Livingston. Ontario, and Monroe, from the lakes and 22
outlets aforesaid toand through, under and across the
streets, highways, roads, lanes, and public squares of
the said city of Rochester : and that the said defendant,
The Rochester Water Works Company, has in partic
ular obtained the right to enter upon, construct and
lay pipes, conduits, aqueducts and other works neces
sarv for the carrying, conducling, and conveying of
water, and to repair and maintain the same, in, through,
under, and across the lands of the following, among 23
other persons, viz: Charles Chapman. Edward Snyder,
John Plyinpton, Michael Sullivan, Isaiah Gray, Adoniram Stirling. Mary tJ. Henson, Daniel Phillipps,
Edwin Plyinpton and .lames Durant, of the town of
Lima, in the county of Livingston, and State of New
York : Stephen Beach. Horace C. Gilbert, and Jas.
Jack, of the town of Richmond, in the county of Onta
rio, and State of New York : Eli Watson, Henry P. 34
Sturgis, Elias ITrillin. Oliver P. Lamb, Stephen C.
Aldridge, Geo. Furniss, Henry A. Marble, Robert
Pierpont, Harris .B. Marble, and Gardner P. Marble,
of the town of West Bloomtield, in the county of
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2o Ontario, and State of Xew York : James Edwin Allen
of tin; town of Mendon, in the county of Monroe,
and State of New York ; and also of the following,
among other persons, vi/ :—Russell Jacques. Alfred
Gates. Orpha Lloyd, Curtis (I. Lloyd, John H. Lloyd,
Cornelia II. Lloyd, Curtis Gates. Robert Huntington,
Herkimer B. Minor, Kdwin Allen, Schuyler Karl,
Lewis C. Browne, Andrew Young, Edward Shelteis,
26 Thomas Lawton, Michael Lawlon, John B. Martin,
Elizabeth IL Martin. Lovena Martin, Beiij. F. Titus.
John 'Wood, Jndson E. \Villiams, and Alon/.o Holcomb, of the towns of Livonia, in the county of Liv
ingston, West Bloomlield. in the county of Ontario,
and of Meiidon. Rush, Henrietta, and Brighton, in the
county of Monroe, and Stale of New York ; and also
certain tracts, pieces or parcels of land known and
27 desrribed as follows, viz :
First. All Iliose tracts or parcels of land situate in
the town of Livoniii, romity of Livingston, and Stale
of New York, more particularly mentioned and de
scribed in a certain deed of conveyance thereof from
Marquis II. F. lloppongh and wife to \Vm. R. Utley,
dated July 26, 1870, and recorded in Livingston County
Clerk's Office, in book 84 of Deeds, at page 18 ; and
in the several deeds of conveyance therein referred to,
28 being the same lands and premises which the said
Wm. R. Utley and Mary (i., his wife, sold and con
veyed to the said The Rochester Water Works Co., In
deed, dated Aug. 17, 1870, and recorded August 20,
1870, in the office of the clerk of said county of Living
ston, in Liber 82 of Deeds, at page 588; which said
lands and premises last mentioned consist of a flouring
mill, saw mill, mill-pond and the land overflowed
20 thereby, and the right to the outlet of the said Hem
lock Lake from the said mill-pond to the said lake,
together with the tail race of the said mill, and two
dwelling houses, and other lands and premises.
Second. Certain land situate in the town of Livonia,

in the county of Livingston and Slati- of Sew \ork. on 30
the westerly Vide of the outlet ol-th« said lli-mlock Ink•-,
being a part of the lauds heretofore owm-d or occupied
by Russell .lacques.
Third Ml that certain tract or parcel of land situate
in the town of Henrietta, in the county of Monroe and
• Sfite of NVw York, known and described as follows:
lVmi'- thesouth halfof lot No. -Jt5, in theiliird range
of lots hi the town ofHenrietta aforesaid, commencing 31
at the ^outli-e^t corner of said lot. in thi- centre of the
i)lank road: thence running northerly on the oast hue
of said lot and along the centre of the road far enough
tocontain one-half of S'lidlot; thence westerly, parallel
with the south line of said lot to the west line of said
lot -uid tothe lands owned by Solomon llovi-y; thence
southerly along the west line of said lot to the southWe«t corner of said lot. to the corner of land owned by
Elmer Dennis ; tl1enc.- easterly along th- south line 32
of said lot 1o the place of beginning, containing titty
.U.IvS be Ihe same more or less, excepting and reservlHi- thereout one-eighth of an acre, heretofore conveyed
by,lacob Martin to School Di>trict No. 0. in the said
town of llenriotta, and excepting and reserving there
out '•i9B3 acivs of land, more or less, conveyed to
Christopher Quinn by Lorenzo A. Kaston, by deed
dated September 10. 1H08. recorded in Monroe I.ounty „
Clerk's Office in Liber 2'24 of Deeds, at page 247.
Fnitrtli Also all that certain tract or iiarcel of land
situate in the town of Urightou. IBounty of Monroe and
State of New York, and being a part of lot No. 01, in
the second division of lownship No. 13, 7th range,
•ind being in the former Gregory tract, and bounded
-is follows: On the south by the line of said Gregory
tract • on the north by a line parallel with said south 34
line and one chain and 173 links distant therefrom,
it rio-ht angles ; and on the west by the east line ot the
plank road, and on the east by a line at right angles
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35 with the north and south lines, and two chains and
eighty-nine links from the east line of said road,
measuring through the centre of said land.
Fifth. Also all that certain other piece or parcel of
land situate in the town of Brighton, County and
State aforesaid, lying on the southwest corner of land
purchased from James H. Gregory and wife by George
Ellwanger and Patrick Barry, December 5, 18t50, and
36 bounded as follows: On the west by East Henrietta
Plank Road ; south by lot owned by Silas Ilolcomb
and last above described; east by land owned by the
said George Ellwanger, the east line being a continua
tion of the east line of the lot formerly owned by said
Silas Ilolcomb, and last above described, and running
to the East Henrietta Plank Road, and being the same
premises deeded to Maurice Toulmin by deed dated
January 8, 18ii'2. from Geo. Ellwanger and wife and
37 Patrick Barry and wile, recorded in Monroe comity
clerk's office, in Liber 1 00 of Deeds, page 587: both
of the last above described pieces of land being
the same lands described in a deed dated the 6th
day of March, 18t56, from Maurice Toulmin and wife
to the said Silas Ilolcomb, and recorded in Monroe
county clerk's office in Liber 2t)o, page 80, on the 14th
day of March, 1806; the said pieces or parcels of land
thirdly, fourthly and fifthly above described being
gg the same lands conveyed by Loren/a A. Easton and
Alexander Easton to the said The Rochester Water
Works Company, by deed dated April 21, A. I). 180!),
and recorded July 53, 18t59. in Monroe county clerk's
office, in Liber 530 of Conveyances, page 293.
Upon which parcels of land -said defendant has con
structed reservoirs for the purpose of supplying the
city of Rochester with water, and which form a part
39 of its said works. All of which land and reservoirs
were intended to be and were conveyed to said plain
tiffs by said mortgage.
That in, under, through, across and upon the lands
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and property above mentioned and referred to, and in. 40
under, through, across and upon the streets, highways,
roads lanes, and public squares of the said towns of Li
vonia, Livingston county ; West Bloomfield, Ontario
county ; and Mendon. Rush, Henrietta, and Brighton,
and the city of Rochester, in the county of Monroe, the
said defendant The Rochester Water Works Company,
has made, constructed, built, laid, and prepa red certain
ditches, dikes, pipes, conduits, mains, aqueducts, res
ervoirs, wells, fountains, hydrants, water-pipes, waste 41
weirs, gates and fixtures, and has put and laid down,
or has caused to be put and laid down, large quantities
of water-pipes and fixtures, for the conveying, conduct
ing, and delivering of water, in the streets of the said
city of Rochester, and elsewhere, and lias made and
constructed a large portion of the works for convey
ing, conducting and delivering water to the said city of
Rochester, all and every of which form a part of the
water works of the said defendant The Rochester Wa- 42
ter Works Company, and were and are intended to be
conveyed, and were ami are conveyed to the said plain
tiffs in and by the mortgage aforesaid.
And said plaintiffs further say, on information and
belief, that the interest coupons on certain of the bonds
aforesaid, which fell due on the first day of July, 1871,
have been duly presented at the office of the Treasurer of
the city of Rochester, for payment, and payment thereof
then demanded, which was refused, and that the said 43
defendant The Rochester Water Works Company has
failed to comply with the conditions of the said mort
gage by neglecting and refusing to pay the interest on
all of the said bonds which fell due as aforesaid ; and
that the sums of interest on said bonds, then becoming
due, are still due and unpaid to the holders thereof,
and also certain other coupons which heretofore be- 44
came due on said bonds.
And said plaintiffs further say, upon information and
belief, that no proceedings have been had at law to re-
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45 cover the sums so due on said bonds and secured by
said mortgage, or any part thereof.
And said plaintiffs further say, upon information and
belief, that the defendants Tlie Union Trust Company of
New York, John B. Murray, George F. Ne'sbitt, James
AVliite, Edmund P. Martin and Fred. A. Harter, have
or claim some interest in or lien upon the said mort
gaged rights, property and franchises, or in some part
thereof, which interest or lien accrued subsequently to
46 the lien of said mortgage.
Wherefore the plaintiffs pray that the said defend
ant The Rochester Water Works Company, its agents,
attorneys and servants, and all persons acting under
it, be enjoined from selling or disposing of, in anv man
ner, any of the rights, property, or premises* above
mentioned or described, until the final adjudication of
the Court in these premises.
That some fit and proper person be appointed re47ceiver of the said rights, property and premises, to re
ceive the profits thereof, and hold the same, with the
income or rents derived therefrom, until the final dis
position of this action or the further order of the Court
therein.
That the said defendants and all persons claiminounder them or either of them, subsequent to the con"
mencement of this action, may be barred and fore
closed of all right, claim, lien and equity of redemption
48 in the said mortgaged rights, property, and franchises.
That the said mortgaged lauds, property, estate, ease
ments, franchises, privileges, pipes, conduits, aque
ducts, wells, reservoirs, rights of land or water, water
works, fountains, hydrants, fixtures and appurten
ances, goods, chattels, things in action and effects of
any kind, and the said mortgaged rights to any and
all rents contracted for with the city of Rochester, Voun49 ty of Monroe or State of New York, and with all indi
viduals and corporations for the use of water, may be
decreed to be sold according to law. that the moneys
arising from the sale may be brought into court; that
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the costs, charges and com missions of these plaintiffs 50
may be ascertained, according to law ; that it be refer
red to some suitable and proper person to ascertain
and report to the Court tin' holders and owners of
said bonds, and the amounts due to said owners and
holders respectively : that out of the proceeds of such
sale may be paid the costs of this action, the costs,
charges and commissions of these plaintiffs, and the
amounts due and to become due to the holders and
owners of the said bonds respectively, as far as the said 51
proceeds will pay the same ; that the defendant The
Rochester Water Works Company may lie adjudged
to pay any deficiency which may remain lifter applying
all of said moneys so applicable thereto; that these
plaintiffs be discharged of their trust under the said
mortgage ; and that the plaintiffs may have such other
further or different relief as to the Court shall seem
meet.
COGSWELL & PERKINS. 52
ifx' A ttortieUK.
MONKOK COUNTY, ss :
GrKoiwE J. WIHTXKY, being duly sworn, says, lie is
one of the plaintiffs in tile above entitled action ; that
the foregoing complaint is true of his own knowledge,
except as to the matters stated upon information and
belief, and as to those matters he believes it to be true.
GEO. J. WHITNEY. 53
Sworn to before me, i
Aug. 16th. 1871.
\
Jxo. S. MORGAN,
Notary Public.
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NEW YORK SUPREME COURT.
GEORGE H. MCMFORD and GEORGE J.
WHITNEY, as Trustees, &c., &c.,

TIIK UNION TRUST COMPANY OF NEW
YORK, impleaded with THE ROCHESTER
WATKR WoRKS COMPANY and others.

The Union Trust Company of New York, one of the
defendants in the above entitled action, and which is
therein impleaded with the Rochester Water Works
Company and others, by Birdseye & Crosby, its attor
neys, for answer to the amended complaint of the said
plaintiffs, admits the incorporation of the Rochester
Water Works Company, as is in the said complaint set
forth, and that by the Act of April 17, 1863, the said the
ii' Rochester Water Works Company was authorized to bor
row money and secure the payment thereof, and that the
Directors of said Company, on or about the 23d day of
February, 1867, passed the resolution in that behalf, in
the said amended complaint set forth.
This defendant, further answering, denies that in ac
cordance with, or by virtue of said Act and resolution,
the said defendant, The Rochester Water Works Com
pany, duly executed or issued its bonds in the usual form,
5S to a large or any amount, or caused to be duly executed
and delivered to the said plaintiffs, as Trustees as afore
said, the mortgage in the said complaint set forth. And
this defendant is also informed and believes that the
bonds so purporting to be issued' by the said the Roches
ter Water Works Company, and to a much larger
amount than that mentioned in the said complaint, are
now claimed to be outstanding and unpaid.
This defendant, further answering, admits the assets
and property of the said defendant, The Rochester Water
Works Company, to be those in the said complaint sped
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fied and set forth ; and also admits that certain interest 59
coupons on certain of the bonds in the said amended
complaint mentioned have been presented for payment,
and payment demanded, which was refused, and that
such coupons and the interest thereby evidenced are still
due and unpaid.
Wherefore this defendant demands that the said
amended complaint be dismissed with co.^ts to this de
fendant.

BIRDSEYE & CROSBY,
Attorneys for Defendant,
THE UNION TKUST Co. OF N. Y.
City and County of New York, ss :
ISAAC; 11. FROTIHNUHAM, being duly sworn, says : That
he is the President of the Union Trust Company of ?sew
York, one of the defendants in the above-entitled action.
That he has heard read the foregoing answer of said
Company, and knows the contents thereof. That the
same is true to the knowledge • if this deponent, except
as to the matters therein stated on information and be
lief, and as to those matters he believes the same to be
true.
I. H. FROTI1ING11AM.
Sworn to before me this llth (
day of October, 1S71,
f
THOMAS COSTIGAN,
Notary Public,
K Y. City and Co.
62
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At a Special Term of this Court, held at Roches
ter, in and for the county of Monroe, on the
31st day of October, 1871.
Present—lion. CHARLES C. DWIGHT, J.
\
GEORGE II. MUMFORD and GEOKGE J.
WHITNEY, as Trustees for the Bond
holders of the Rochester Water Works
Company,
agst.
THE ROCHESTER WATER WoRKS COMPA
NY, THE UNION TRUST COMPANY OF
NEW YORK, JOHN B. MURRAY, GEORGE
F. NESBITT, JAMES WHITE, EDMUND
P. MARTIN and FRED. A. HARTER.

nf

On reading and tiling affidavit and stipulation, and on
motion of Mr. Cogswell—
Ordered, that the above action he revived and con
tinued in the name of George J. Whitney as surviving
Trustee of the bondholders of the Rochester Water
Works Company as plaintiff therein.
(Copv.)
B. F. FREEMAN,
Special Dep. Clerk.

is
SUPREME COURT.
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GEORCIK J. WHITNEY, as surviving Trus
tee, ikc., for the Bondholders of The
Rochester Water Works Company,
agst.
THE UNION TRUST COMPANY OF NEW
YORK, impleaded, &c.
68

Tlie above action having been brought on to a hearing
before me at a Term of this Court, held at Rochester, in
and for the county of Monroe, on the 29th day of May,
1872, and having heard the proofs and allegations of the
respective parties, and Messrs. Cogswell & Perkins ap
pearing as counsel for the plaintiff, and Mr. Birdseye as
counsel for the Union Trust Company, and the plaintiff
having furnished proof that the other defendants had not
appeared herein, except the defendant The Rochester
Water Works Company, and having furnished proof of
notice of application for judgment on such defendant, I
do hereby find and decide, as matters of fact—
That all the allegations contained in the plaintiff's com
plaint, and not controverted by the answer of the Union
Trust Company, are true.
And 1 further find and decide that the defendant The
Rochester Water Works Company, in pursuance of the /^Q
Act and resolution set forth, issued its bonds in the usual
form to a large amount, as in the complaint alleged, and
that on the 8th day of April, 18H7, the said defendant ex
ecuted and delivered to the trustees in the complaint
named a mortgage, in pursuance of such Acts and reso
lution as in the complaint set forth, which mortgage was
duly recorded with the Clerk of Monroe county, July
29th, 1867, in Liber 131 of Mortgages, at page 298.
And 1 further find that under and by virtue of an Act
of the Legislature of the State of New York, passed
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71 April 20tli, 18M, the said Rochester Water Works Com
pany duly executed a mortgage to the said defendant The
Union Trust Companv, to secure $SOO,000 of bonds of
said Company ; that such Act ratified such mortgage to
the plaintiff and declared such bonds issued thereunder
to be a lien upon the property of the said Rochester Wa
ter Works Company, and the mortgage to the defendant
The Union Trust Company recited the due execution of
the mortgage to the plaintiffs, and was recorded with the
Clerk of Monroe county May 22d, 1869, in Liber 143 of
79 Mortgages, at page 217.
That the said mortgaged lands, property, rights and
franchises are so situated and are of such a nature that
the same cannot be sold in parcels without great injury
to all parties interested in or secured by said plaintiff's
mortgage.
From which I find, and decide as conclusions of law,
that the mortgage to the plaintiff and said George H.
Mumford, and the bonds secured thereby, were and are
7-3 valid in law, and the said mortgage is a lien upon the
rights, property and franchises of the Rochester Water
Works Company.
That the plaintiff, as such surviving trustee, is entitled
to judgment of foreclosure and sale of the mortgaged
property, rights and franchises, and foreclosing the de
fendants and all persons claiming under them since the
filing of the lis peiulens in this action, from all right,
claim, lien, equity of redemption, in said mortgaged
,. . rights, property and franchises.
That the said mortgaged rights, property and fran
chises should bo sold in one parcel, in the city of Ro
chester, in the county of Monroe, by or under the direc
tion of Edward A. Raymond, Esq., as Referee, who is
hereby appointed as Referee to make such sale, who shall
give notice thereof and execute deeds of the property
sold, in conformity to law and the practice of this Court,
unless before the day appointed for such sale any of the
defendants pay to the plaintiff's attorneys, or bring into
Court a sum of money sufficient to pay the amount at

17
that time due for principal or coupons of the bonds se- 75
cured by the plaintiff's mortgage and now outstanding,
together with the costs, charges, fees and commissions of
the plaintiff's attorneys, including an extra allowance
hereby granted of three per cent, on the amount of the
coupons then due and the expenses preparatory to the
sale and of the several references hereby ordered, and in
case such amount cannot be agreed upon, then it is here
by referred to Edward A. Raymond, Esq., to ascertain
and report the amount justly due and to be paid as here
in provided.
7t>
That in case such payment shall be so made, then the
plaintiffs shall be at liberty at any time, when any of
the principal sum or interest on the bonds secured by
said mortgage shall be due, to apply to the Court, on the
foot of this judgment, and obtain an order for a refer
ence to report the amount so due, and for an order or de
cree for a sale of the mortgaged rights, franchises and
property, in the manner to be prescribed by the Court.
And in case such payment shall not be so made before 77
the day appointed for the sale herein, then the said Ed
ward A. Raymond, out of the proceeds of such sale, shall
pay to the attorneys for the plaintiffs the amount of their
costs and disbursements, including the extra allowance
hereby granted ; shall retain his own fees and commis
sions and the expenses of such sale, including his fees,
commissions and expenses as Referee to compute the
amount due, as hereinafter reported, and pay to the plain
tiffs' attorneys the amount to be paid the plaintiffs as
such Trustees, for their charges and commissions, and ''
that he pay the residue of such money into the Monroe
County Savings Rank, to the credit of this action, to be
drawn under the order of the Court, and that he make
his report of such sale with all convMiuijit speed.
And that it be further referred
Kdward A. Ray
mond, Esq., to ascertain the amount and holders of the
bonds of the Rochester Water Works Company, and of
the coupons thereon, which are now outstanding and are
now secured by the mortgage to the plaintiffs, and are
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79 entitled to share in the proceeds of such sale and the
amounts due and to become due thereon, and report the
same to this Court, and that the said Referee cause no
tices to be published at least once a week for two months,
in one paper published in the city of New York and one
paper published in the city of Rochester, requiring all
persons holding such bonds and coupons to produce or
prove the same before him, at a day and time therein to
be named, and that all persons not presenting or proving
such bonds and coupons within the time limited in such
80 notice, be precluded from sharing in the proceeds of the
sale of such mortgaged premises, or any interest therein,
and to also ascertain and report the fees, charges and
commissions to which the Trustees named in such mort
gage are entitled, and report to the Court fully all the
rights and interests of all parties who appear before him.
that, on the coming in and continuation of such report,
such order may be made as to the distribution of such
proceeds, or such further order may be made as may be
just and equitable.
81
And that for any deficiency at any time arising for the
payment of the sums by such mortgage secured, and by
tin judgment herein directed to be paid the plaintiff may
have judgment and execution against the Rochester Wa
ter Works Company, and that any surplus arising from
the proceeds of such sale be subject to the order of this
Court.
And that the plaintiff's attorneys are hereby allowed,
82 as extra allowance in this case, two and a half per cent,
on the amount of the bonds of the Rochester Water
Works Company and unpaid coupons thereon, which may
be proved pefore the Referee herein named, to be finally
determined on the certificate of such Referee.
And that upon the final distribution of the monevs
arising from such sale, and the execution of the provi
sions of the judgment hereby directed, the trustees
named in such mortgage be discharged from their duties
and liabilities as such trustees.
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And that the plaintiff be at liberty to apply for any 83
further order or relief on the foot of the judgment here
in.
CHARLES DWK4ILT,
J. S. (.'.

STTPREME COURT.

(TEORGE J. WHITNEY, as surviving Trustee
of the bondholders of the Rochester
Water Works Company,
tigst.
June 15, 1S72.
THE ROCHESTER WATER WoRKS COMPANY,
THE UNION TRUST COMPANY OF NEW
YORK, JOHN B. MURRAY, GEORUE F.
NESBITT, JAMES WHITE, EDMUND T.
MARTIN, and FRED. A. HARTER.

Proof of service in the above action on all the defend
ants, and that none had appeared except the Rochester
Water Works Company and the Union Trust Company
of Xew York, having been duly filed, and also of the
tiling of Hisjwiulens herein, and that none of the defend
ants are in fault or absentees, and proof of the notice of
application for judgment on the Rochester Water Works
Company being furnished, and the issues raised by the
Union Trust Company having been brought to trial at a
term of this Court, held at Rochester on die iitth of
May, ISTii, and the said Justice having rendered his de
cision herein, hereto annexed, by which he iinds and de
cides, as matters of law, that the mortgage to the plaintiff
and the bonds thereby secured are valid in law, and that
the plaintiff, as such surviving trustee, is entitled to a
judgment of foreclosure and sale, as therein directed—
Now, on motion of Cogswell & Perkins, plaintiff's at
torneys, it is hereby ordered, adjudged, and decreed, that

So

87 the said mortgaged rights, property, and franchises, of
which a more particular description is hereinafter an
nexed, be sold in one parcel at public sale in the city of
Rochester in the county of Monroe, by or under the di
rection of Edward A. Raymond, who is hereby appointed
Referee to make such sale, unless, before the day ap
pointed for such sale, any of the defendants pay to the
plaintiff's attorney, or bring into Court, a sum of money
sufficient to pay the amount at that time due for princi
pal or coupons of the bonds secured by the plaintiff's
88 mortgage and now outstanding, together with the costs,
charges, fees, and commissions of the plaintiff's attor
neys, including an extra allowance hereby granted of
three per cent, on the amount of the coupons and inter
est thereon then due, and preparatory to such sale and of
the several references hereby ordered, and in case such
amount cannot be agreed upon, then it is hereby referred
to Edward A. Raymond to ascertain and report the
amount justly due and to be paid, as herein provided.
gg

And further ordered, that the said Edward A. Ray
mond, as such Referee, give public notice of the time
and place of such sale, according to law and the course
and practice of this Court, that either or any of the par
ties to this suit, or any of the persons holding any of the
bonds of the Rochester Water Works Company, secured
by the mortgage held by the plaintiff as such surviving
Trustee, may purchase the property sold at such sale.
That the said Edward A. Raymond execute to the pur
chaser or purchasers of such property a deed or deeds
90 conveying to and vesting in such purchaser or purchasers
all the said mortgaged rights, property, premises, and
franchises whatsoever, and that such purchaser or pur
chasers be let into possession of the same on production
of such Referee's deed.
That out of the proceeds of such sale the said Referee
shall retain his own fees and commissions and the ex
penses of such sale, including his fees, commissions, and
expenses under the references hereby ordered. That he
pay to the plaintiff's attorney their fees and disburse
ments, including an extra allowance hereby granted

21
them of two and a half per cent, on the amount of the 01
bonds and coupons of the Rochester Water Works Com
pany, and unpaid coupons thereon, which may be proved
before the said Iteferee to be finally determined by the
certificate of the said Iteferee, and by the order of this
Court, after the final determination of what amount of
bonds shall be proved before such Iteferee, and allowed
to share in the proceeds of such sale.
And that such Referee also pay to the plaintiffs' attor
neys the amount to be paid the plaintiffs as such Trus- 9^
tees for their charges and commissions, and that he pay
the residue of such money into the Monroe County Sav
ings Bank, to the credit of this action, to be drawn under
the order of the Court; and that he make a report of
such sale and file it with the Clerk of this Court with all
convenient speed
And further ordered and adjudged, that it be and it is
hereby referred to Edward A. Raymond to ascertain the
amounts and holders of the bonds of the Rochester
Water Works Company, and of the coupons thereon
which are now outstanding, and are now secured by the
mortgage of the plaintiff, and are entitled to share in the
proceeds of the sale hereby ordered, and the amounts
due and to become due thereon, and report the same to
this Court.
And that the said Referee cause notices to be pub
lished at least once a week for two months in one paper
published in the city of Rochester, and one paper pub
lished in the city of New York, requiring all persons •'"*
holding such bonds and coupons to produce or prove the
same before him at a day and time therein to be named;
and that all persons not presenting or proving such bonds
or coupons within the time limited in such notice be pre
cluded from sharing in the proceeds of the sale of such
mortgaged premises and from any interest therein.
And that the said Referee do also ascertain and report
the fees, charges and commissions to which the trustees
named in such mortgage are entitled, and that he report

95 to the Court fully all the rights and interests of all parties"Vho appear before him. And that upon the coming
in of such report and confirmation of the same such or
der may be made by this Court as to the distribution of
such proceeds, or such further order as to the Court may
seem just.
And further ordered and adjudged, that, in case such
sale shall be stayed by the paj'ment, as hereinbefore pro
vided, the plaintiff, as such surviving trustee, or any of
90 the bondholders secured by the mortgage to him in case
of the death of such plaintiff, or his refusal to so apply,
shall be at liberty, at any time when any of the princi
pal sum or coupons on the bonds secured by such mort
gage shall be overdue, to apply to the Court on the foot
of this judgment and obtain an order for a reference to
report the amount so due, and for an order or decree for
a sale of the mortgaged rights, franchises and property
in the manner to be prescribed by the Court, or for such
other order as the Court may grant.
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And further ordered and adjudged, that, in case the
proceeds of such sale at any time be not sufficient to sat
isfy the amounts entitled to be paid therefrom as hereby
directed, then the plaintiff have judgment for such defi
ciency against the defendant, The Rochester Water
Works Company, and execution therefor, and that the
proceeds realized therefrom be applied under the order
of the Court.
And further ordered, that any surplus arising from the
proceeds of such sale be subject to the order of this
Court.
And further ordered and adjudged, that, upon the
final distribution of the moneys arising from such sale
and the execution of the provisions of their judgment,
that the trustees named in such mortgage be discharged
from their duties and liabilities as such.
And further ordered, that the plaintiff, or any of the
parties interested under such mortgage, be at liberty to

apply for any fnrther order or relief at the foot of this 99
judgment.
And further ordered and adjudged, that the defend
ants and all persons claiming under them, or any or
either of them, after the filing of the notice of pendency
in this action, be forever barred and foreclosed of all
right, title, interest and equity of redemption in the said
mortgaged rights, property and franchises, or any part
thereof. The following is a description of the mortgaged
rights, property and premises hereby directed to be sold. I(>
(Here follows description of property, as set forth in
the amended complaint, which is omitted herefrom by
consent of parties.)
STATE OF NEW YORK,
(
Monroe Co. Clerk\ Office, Rochester, N. Y. \
I, ALONZO L. MABBKTT, ( -lerk of the county of Monroe,
of the County* Court of said countv and of
Monroe Countj.. :
*
ii./!
Rochester N.. Y. : the Supreme Court, both bemg Courts of
Record, having a common seal, do hereby
certify that I have compared the copy of a judgment
roll, hereunto annexed, with the original now on tile in
this office, and that the same is a correct transcript there
from and of the whole of said original.
e>
In testimony whereof, I have hereunto set my hand
and affixed the seal of said county, this 22d day of Au
gust, A. D. 1872.
:-;--;
A. L. MAIIIJETT,
r>centsI02
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NEW YOEK SUPREME COURT.
GEORGK J. WHITNEY, surviving Trustee,
&c.,
Respondent.
vs.
THE UNION TRUST COMPANY OF NEW
YORK, impleaded with the ROCHESTER
WATER WoRKS COMPANY, and others,

i 04:

Appellant.
You will please to take notice, that the Union Trust
Company of New York, one of the defendants in the
above entitled action, hereby appeals to the General
Term of the Supreme Court, in and for the Fourth De
partment thereof, from the judgment which was entered
in this action with the Clerk of .the Court in Monroe
county Clerk's office, on or about the fifth day of June,
105 1872, for the plaintiff, and against the defendants, for
ever barring and foreclosing said defendants, and all
persons claiming under them, after the filing of the no
tice of pendency i f action herein, of all right, title, in
terest, and equity of redemption in the mortgaged rights,
property, and franchises therein particularlv described,
or any part thereof, and referring it to Edward A. Ray
mond, Esq., of Rochester, N. Y.. to compute the amount
due on the said bonds and the coupons thereon, and to
sell said rights, property, and franchises in the manner
and form by law in such case provided, and from each
and every part of the said judgment.
Dated, .New York City, June 19, 1872.
Yrours, ,fec.,
BIRDSEYE & CROSBY,
Attorneys for the UNION TRUST COMPANY
OF NKW YORK, Deft aiul
To COGSWELL & PERKINS, ESQs.,
Atfyafor Plff. and Kespd't, and
A. L. MABBETT, ESQ.,

Vlefk oj Monroe Comity.

25
NEW YORK SUPREME COURT.

107

GKOKWK J. WHITNKY, as surviving Trus
tee, &c.,

**•

' Case and
V c&ptions on
' Appealfrom

THE UNION TRUST COMPANY- of New I Jwlymeni.
York, iuipleaded with THE ROCHESTER \
WATER WoRKS COMPANY and others. 1
108
This action was brought to trial upon the issues aris
ing upon the pleadings therein, as the same appear in the
foregoing copy of the judgment roll, at a Special Term
of the Supreme Court for the trial of issues, held by the
Hon. Charles C. Dwight, one of the Justices of the said
Court, at the Court House, in the county of Monroe, on
the 29th day of May, 1872.
Counsel for the plaintiff, to maintain the issues upon
his part, proposed and offered to read in evidence bond j(iij
number 10 of The Rochester Water Works Company for
$1,000, bearing date May 1st, 1867 ; and, also, the record
of a mortgage from the said defendant, The Rochester
Water Works Company to George II. Mnmford and
George J. Whitney, as Trustees, &c., bearing date April
8th, 1807, and recorded in the office of the Clerk of the
county of Monroe, on the 29th day of -Inly. 1867, in
Liber 131 of Mortgages, at page 298.
The following is a copy of the said bond, and also of
the said record of the said mortgage :
N0 jo

1,000 dollars.
UNITED STATES OF AMERICA.

The Rochester Water Works Company, Rochester, State
of New York.
Know all men by these presents, that the Rochester
Water Works Company acknowledge themselves indebted
to George II. Mumford and George J. Whitney, or bearer,
in the sum of one thousand dollars, which they promise

to pay to the said George H. Minnford and George .1.
Whitney, or bearer, at the office of the Treasurer of the
city of Rochester, in the city of Rochester, on the first
day of July, one thousand eight hundred and eightyseven, and also interest thereon at the rate of seven per
cent- per annum, payable semi-annually on the first day
of January and July in each year from the date hereof,
until the principal shall be paid, on the presentation of
the annexed interest warrants at the office of the Treasurer
of the city of Rochester.
112
This bond is one of a series of three hundred bonds of
one thousand dollars each and two hundred bonds of live
hundred dollars each, making in all $400,0t10.00 of the
same tenor and date, the payment of which is secured by
a mortgage dated the eighth day of April, 1867, of the
Company's rents, pipes, reservoirs, franchises, and all the
property now owned or which may hereafter be acquired by
the said Company, executed and delivered to George H.
Mumford and George J. Whitney, Trustees under the
113 same, and also by an assignment to the said Trustees of
a contract with the city of Rochester, dated the 17th day
of July, 1SCO, and the right to collect $20,oUO.OO rent,
granted for twenty years by the said city of Rochester
under said contract, and of the right to receive any further
moneys hereafter to be paid as rent by the said city, and
of any moneys to be paid as rent for water by the State
of New York and county of Monroe, and which mort
gage and assignment have been dulv recorded in Monroe
and Livingstone counties, New York, as required by
114 law, and have been deposited with the said Trustees.
In witness whereof the said Company have caused this
bond to be attested in their behalf by the President and
Treasurer, and their corporate seal affixed, this first day
of May, 1867.
JOHN WILLIAMS, President.
[L. s.J
DARIUS PERRIN, Treasurer.
We certify that this bond is one of the series of bonds
included in the mortgage above referred to, and that the
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assignments as above nanrd for the security of the same 115
have been duly made and deposited.
U. S. R.
Stamp,
50c.
Canceled.

(Signed)

GEORGE J. WHITNEY,)
G. II. MUMFORD,
\
(Copy of one of the coupons.)

$33.00. ROCHESTER WATER WORKS CO. $35.00.
Will pay to the bearer hereof, at the office of the ll(5
Treasurer of the city of Rochester, thirty-five dollars, on
the first day of July, 1871, for semi-annual interest on
Bond No. 10.
DARIUS PERR1N, Treasurer.
Copy Record of Mortgage.
THE ROCHESTER WATER WoRKS Mortgage recorded
July 29, 1Si!7, in.
COMPANY
the office of the
To
Ulerk of Monroe
ounty, in Liber
GKOKGE II. MrMFiuoi, et til, Trus
131
tees.
p. 298, die.
This Indenture, made this 8th day of April, in the year
one thousand eight hundred and sixty-seven, between the
Rochester Water Works Company, of the first part, and
George II. Mumford and George J. Whitney, of the city
of Rochester, county of Monroe, and State of New York,
Trustees for the holders of certain bonds hereinafter
mentioned, of the second part :
Whereas, by an Act of the Legislature of the State of
New York, entitled '' An Act to amend the Charter of
the Rochester Water Works Company, and to authorize
such Company to borrow money and to secure the pay
ment thereof by bonds and mortgage," passed April 17,
1803, it was made lawful for the Directors of said Com
pany to borrow on the credit of said Company any sum
or sums not exceeding in the aggregate four hundred
thousand dollars, for a time not less than fifteen years, at
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: * a rate of interest not exceeding seven per cent, per an
num, such interest to be payable semi-annually, at such
times and place or places as said Directors may appoint,
and to cause to be executed in the name of said Com
pany bonds therefor, with or without interest warrants
attached, under the seal of said Corporation, and with
the signatures of the President and Secretary, or such
other officers of the Corporation as the Directors might
designate, the said bonds to be in such sums and in such
form as said Directors might deem expedient. And by
120 said Act it was further provided that to secure the pay
ment of the principal and interest of such bonds the said
Directors might cause to be executed in the name of said
Company, in the same manner in which said bonds should
be executed, a mortgage upon the whole or any part of
the property of said Company to one or more Trustees
to be named by the said Directors, in such form and
with such provisions as to said Directors should seem
proper, provided that nothing contained in such mortgage
should deprive said Company of the right to manage and
121 control its water works and property, and to receive the
rents and income thereof, to its own use, so long as and
whenever it should not be in default in the payment of
principal and interest upon said bonds. And whereas,
at a meeting of the Directors of said Rochester Water
Works Company, held the 23d day of February, 18t57, it
was, by a resolution entered in their books of minutes,
resolved, that the President and Secretary be and they
are thereby authorized to prepare and execute, under
their hands and the seal of the Company, a mortgage to
122 George H. Mumford and George .1. Whitney, as Trustees
for the holders of certain bonds in said resolution after
wards mentioned, for the sum of four hundred
thousand dollars and interest, of all the Company's
property, pipes, reservoirs, franchises, &c., then pos
sessed or thereafter to be possessed by the Company, in
cluding the right of the Company to receive any and all
rents then contracted for, or to be contracted for, with
the city of Rochester, the comity of Monroe, or the State
of IS'ew York, or with any corporations or individuals,
for the use of water by them, and to procure the same to
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be recorded and to be prepared, and execute bonds to tbe
same amount, with interest coupons attached, at the rate
of seven per cent, per annum, payable semi annually on
the first days of January and July in each year, at the
office of the Treasurer of the city of Rochester; said
bonds to be of such denominations, not less than five
hundred dollars, as might he deemed desirable, and to
be in such form as is customary, and said mortgage to
provide a sinking fund, for redemption of said bonds, of
thirteen thousand dollars per annum, from and after the
first day of January, one thousand eight hundred and 124
seventy ; such fund to be paid to the said Trustees, and
to be by them invested, with the accumulations thereon,
in the public stocks of the United States, or of the State
of New York, or in the purchase of any of the said
bonds, as the said Trustees might at anv time deem ex
pedient.
Now, therefore, this indenture witnesseth that, in pur
suance of the said Act of the Legislature of said Statei
and of the resolution aforesaid, the said party of the first -25
part, for the better securing the full and final payment
of the bonds aforesaid, or such portion of the same as
shall be issued, not exceeding the said amount of four
hundred thousand dollars, and the interest on the same,
according to the true intent and meaning thereof, and
also to secure the providing of the sinking fund men
tioned in the resolution aforesaid, and also for and in
consideration of the sum of one dollar to the said party
of the first part, paid by tbe said parties of the second
part at and before the ensealing and delivery of these 126
presents, the receipt whereof is hereby confessed and ac
knowledged, has granted, bargained, sold, aliened, re
leased, conveyed and confirmed, and by these presents
does grant, bargain, soil, alien, release, convey and con
firm, to the said parties of the second part, their successore and assigns, forever, all and singular the lands, prop
erty, estate, easements, franchises, privileges, pipes, con
duits, aqueducts, wells, reservoirs, rights of land or water,
water works, fountains, hydrants, fixtures and appurte
nances, goods, chattels, things in action and effects,
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' of any kind whatsoever, now possessed or held, or that
hereafter shall be possessed or held by the said party of
the first part, including the right of the said party of the
first part to any and all rents now contracted for, or to
be contracted for, witli the city of Kocliester, county of
Monroe, or State of New York, and with any or all indi
viduals or corporations, for the use of water, as fully and
absolutely as the same property, real or personal, is now
or shall be possessed or held by the said party of the
first part, together with all and singular the tenements,
hereditaments, and appurtenances thereto belonging or
in any wise appertaining, and the reversion and rever
sions, remainder and remainders, rents, issues, and profits
thereof, and all the estate, right, title, interest, property,
possession, claim, and demand whatsoever, as well in law
as in equity, of the said party of the first part, of, in, and
to the same, and every part and parcel thereof ; to have
and to hold the above granted and described premises,
property, and franchises, rights and privileges, with the
appurtenances, to the said parties of the second part, as
129 Trustees as aforesaid, their successors and assigns, to
their own proper use, benefit, and behoof, forever.
Provided always, and these presents are upon this ex
press condition, that if the said party of the first part, its
successors or assigns, shall well and truly pay to the
holders of the aforesaid bonds the moneys therein men
tioned, not exceeding in the aggregate the sum of four
hundred thousand dollars, with interest, according to the
terms and conditions of the said bonds or obligations,
130 and the interest thereon, as aforesaid, at the times and in
the manner mentioned in the said bonds, according to
the true intent and meaning thereof, and shall well and
truly pay to the said parties of the second part, Trustees
as aforesaid, the further just and full sum of thirteen
thousand dollars, within and for each year from and af
ter first day of January, which will be in the year 1870,
to be by the said Trustees invested as a sinking fund for
the final redemption of the said bonds at maturity there
of, according to the tenor and effect of the resolutions
hereinbefore recited, then these presents and the estate,

franchises, rights, and privileges hereby granted shall
cease, determine, and be void.
But in case default shall be made in the payment of
the said sums of money mentioned in the said bonds, or
of the interest that may become due thereon, or of any
part thereof, or in the payment to the said Trustees of
the said sums of money herein provided for a sinking
fund as aforesaid, or any part thereof, then and from
thenceforth it shall be lawful for the said parties
of the second part, their successors or assigns, a8
Trustees for the bondholders above mentioned,
to enter into and upon and take possession of al
and singular the premises, property, franchises, rights,
and privileges hereby granted, or intended so to be, and
to sell and dispose of the same, and all benefit and equity
of redemption therein, of the said party of the first part;
its successors or assigns, at public auction, according to
law, and as the attorneys of the said party of the first
part, for that purpose, by these presents duly authorized
constituted and appointed ; to make and deliver to the i no
purchaser or purchasers thereof a good and sufficient
deed or deeds of conveyance for the same, and, out of the
money arising from such sale, to retain the moneys
which shall then be due for the installments of said sink
ing fund, as hereinbefore provided, with interest upon
the same, and also the principal and interest which shall
then be due on the said bonds or obligations, as Trustees
for the holders of the same, together with the costs and
charges of such sale, and all the proceedings necessary
thereto or connected therewith, rendering the overplus of
the purchase money, if any there be, to the said party of 1-^
the first part, its successors and assigns, which sale, so to
be made as aforesaid, shall forever be a perpetual bar,
both in law and in equity, against the said party of the
first part, its successors and assigns, and all other persons
claiming or to claim the said premises, property or fran
chise, or any part or portions thereof, by, from or under
the said party of the first part.
In witness whereof, the said party of the first part has
caused these presents to be signed by its President and
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135 Treasurer, and its corporate seal to be hereto affixed, the
day and year first above written.
[L. s.]

CHARLES ,L HAYDEN,
President.

DARIUS PERRIN,
Treasurer.
I'. S. Int. Rev. Stamps, four hundred dollars ($400.00), canceled.

IM

STATE ov XKW YORK. (
Monroe County, \ Sl

On this 26th day of July, 1807, before me, the sub
scriber, personally appeared Charles J. Harden and Darins Perrin, to me known to be respectively the President
and Treasurer of the Rochester Water Works Company,
and the same persons mentioned and described in and
wlio executed the above instrument, and severally ac
knowledged that they executed the same, as such Presi
dent and Treasurer.
THEO. W. TONE,
137
Notary Pullw.
A true copy of the original, recorded .Inly 29, lX07, at
2 o'clock P. M., and examined.
J. CUTLER,
Dep. Clerk.
Counsel for the said defendant, the Union Trust Com
pany of New York, then and there duly objected to the
receiving or reading in evidence either of the said bond
, og or the said record, on the ground and for the reason that
neither the said bond nor the said mortgage was executed
in accordance with or in pursuance of the Act of the
Legislature, or the resolution of the Board of Directors of
the said defendant, the Rochester Water Works Com
pany, in the said copy of the said supposed mortgage
mentioned and referred to ; but that the supposed exe
cution of said bond and said mortgage was irregular, de
fective, and void, and that neither the said bond nor the
said mortgage was duly executed according to law, or
was valid or effectual against the said the Union Trust
Company of New York.
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After argument by counsel the said Court overruled 139
the said objection and suffered and licmiilteil the said
bond and mortgage to be, and the same were thereupon,
read in evidence ; to which said decision of the said Court,
and to the receiving and reading of the said bond and
mortgage in evidence, the said Counsel for the said de
fendant then and there duly excepted.
"The plaintiff's cotmsel also offered and read in evi
dence the record of a mortgage from the said Rochester
Water Works Company to the Union Trust Company of .. ,,
New York, dated May 1, 1809, recorded May ^2, 1809,
with the Clerk of Monroe county, in Liber 143 of Mort
gages, at page 21 8, of which said record the following is
a copy :
This Indenture, made this first day of May, in trie year
one thousand eight hundred and sixty-nine, between the
Rochester Water Works Company, party of the first
part, and the Union Trust Company, of New York, party
of the second part.
Whereas, by an Act of the Legislature of the State of l^l
Xew York, entitled "An Act to amend the Charter of
the Rochester Water Works Company, and to authorize
such Company to borrow money and to secure the pay
ment thereof by bonds and mortgage," passed April 17,
1.S03, it was made lawful for the directors of said Com
pany to borrow on the credit of said Company any sum
or sums not exceeding in the aggregate four hundred
thousand dollars, for a time not less than fifteen years, at
a rate of interest not exceeding seven per cent, per
annum, such interest to be payable semi-annually, at I•!such time and place or places as the said directors might
appoint; and to cause to be executed in the name of
said Company bonds therefor, with or without interest
warrants attached, under the seal of said Corporation,
and with the signatures of the President and Secretary,
or such other otlicers of the Corporation as the directors
might designate ; the said bonds to be in such sums and
in such form as said directors might deem expedient ;
and, by said Act it was further provided that to secure
the pavment of the principal and interest of such bonds
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the directors might cause to he executed in the name of
said Company, in the same manner in which said bonds
should be executed, a mortgage upon the whole or any
part of the property of said Company, to one or more
trustees, to be named by said directors, in such form and
with such provisions as to the said directors should seem
proper ; provided, that nothing contained in such mort
gage should deprive said Company of the right to
manage and control its Water Works and property, and
to receive the rents and income thereof to its own use, so
144 long as and whenever it should not be in default in the
payment of principal and interest upon said bonds,
and
Whereas, at a meeting of the directors of said Roches
ter Water Works Company, held the 23d day of Feb
ruary, 1807, it was by a resolution, entered in their
Book of Minutes, resolved, that the President and Sec
retary be, and they were thereby authorized to prepare
and execute under their hands and seal of the Company,
a mortgage to George H. Mumford and George I. Whit
ney, as trustees for the holders of certain bonds, in said
resolution afterward mentioned, for the sum of four
hundred thousand dollars and interest of all the Com
pany's property, pipes, reservoirs, franchises, ifcc., then
possessed or thereafter to be possessed by the Company,
including the right of the Company to receive any and
all rents then contracted, for or to be contracted for with
the city of Rochester, the county of Monroe, or the State
of New York, or with any corporations or individuals for
the use of water by them, and to procure the same to be
i recorded, and to prepare and execute bonds to the same
amount, and interest coupons attached, at the rate of
seven per cent- per annum, payable semi-annnally, on the
first days of January and July in each year, at the office
of the Treasurer of the city of Rochester, said bonds to
be of such denominations, not less than five hundred
dollars, as might be deemed desirable and to be in such
form as is customary ; and
Whereas, said mortgage so authorized was duly exe
cuted and delivered to the said trustees, and bonds issued
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thereunder to the amount of four hundred thousand 147
dollars ; and
Whereas, by an Act of Legislature of the State of New
York, entitled " An Act to amend 'an Act to amend the
charter of the Rochester AVater Works Company, and to
authorize such Company to borrow money and to secure
the payment thereof by bond and mortgage, passed April
17, 1863,' passed April 20, 18(59," the amount which the
said Rochester Water Works Company was in and by
said Act of April 17, 1863, authorized to borrow was in
creased to eight hundred thousand dollars ; and
Whereas, in and by said Act of April 20, 1869, it was
made lawful for the said Rochester Water Works Comdany to borrow said sum of eight hundred thousand
dollars, for a term not less than fifteen years, and at a
rate of interest not exceeding seven per cent., and pay
able at such times and places as the said Companv may
appoint ; and
Whereas, it \\as in and bv said Act further made lawful for the said Company to cause to be executed in the 149
name of said Company bonds for said sum of eight hun
dred thousand dollars, with interest warrants attached,
under the seal of the said Corporation and with the sig
nature of the President and the Secretary of the said
Company, or such other ol{icer of the Corporation as the
directors may designate and in such form and for such
sums as the directors may deem expedient, and to secure
the same by mortgage, executed as provided for in the
said Act of April 17, 1863 ; and
ir>0
Whereas, it was provided in said act that the directors
of said Company may dispose of four hundred thousand
dollars of said bonds so to be issued to redeem the pre
sent outstanding bonds of said Company for a like
amount, if the holders thereof shall consent thereto, and
that such bonds so redeemed shall be immediately can
celed and destroyed, so that at no time shall the amount
of said mortgage debt exceed the sum of eight hundred
thousand dollars, exclusive of the interest thereon, and
that any mortgage executed by virtue of said Act should
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be a lien only for such bonds as may be issued in con
formity with this Act, and that the balance of said bonds
may be disposed of as provided for in section four of
the said Act of April 17, 1803 ; and
Whereas, at a meeting of the directors of said Roches
ter Water Works Company, held the 4-th day of May,
1869, it was, by a resolution entered in their I'ook of
Minutes, resolved, that the President and Secretary be,
and they were thereby authorized to prepare and exe. -^ cute, under their hands and the seal of said Company, a
mortgage to the said Union Trust Company of New
York, as trustee for the holders of certain bonds in said
resolution afterwards mentioned, for the sum of eight
hundred thousand dollars and interest of all 'the Com
pany's property, pipes, reservoirs, franchises, &e., then
possessed or thereafter to be possessed by the Company,
including the right of the Company to receive any and
all rents then contracted for, or to be contracted for, with
the city of Rochester, the county of Monroe, or the State
of New York, or with any corporation or individuals for
the use of water by them, and to procure the same to be
recorded, and to prepare and execute bonds conditioned
for the payment of the same amount, with interest
coupons attached, at the rate of six per centum per
annum, in United States gold coin, payable semi-annually, on the first days of May and November in each year,
at the office of the Union Trust Company of New York,
in the city of New York, said bonds to be of the denomi
nation of one thousand dollars each, and to be in such
form as is customary, and the principal thereof payable
in twenty years from date.
Now therefore, this indenture witnesseth, that in pur
suance of the said Acts of the Legislature of said State,
and of the resolution aforesaid, the said party of the first
part, for the better securing the full and final payment of
the bonds aforesaid, or such portion of the same as shall
be issued not exceeding the said amount of eight hun
dred thousand dollars, and the interest on the same
according to the true intent and meaning thereof, ai.d
also for and in consideration of the sum of one dollar to
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the party of the first part paid by the said parties of the
second part at and before the ensoaling and delivery of
these presents, the receipt whereof is hereby confessed
and acknowledged, has granted, bargained, sold, aliened,
released, conveyed and confirmed, and by these presents
does grant, bargain, sell, alien, release, convey and con
firm to the said parties of the second part, their succes
sors and assigns forever, all and singular the lands, prop
erty, estate, easements, franchises, privileges, pipes,
conduits, aqueducts, wells, reservoirs, rights of land or
water, water works, fountains, hydrants, fixtures and appurtenances, goods and chattels, things in action and
effects of any kind whatsoever now possessed or held or
that hereafter shall be possessed or held by the said
party of the first part, including the right of the said
party of the first part to any and all rents now con
tracted for, or to be contracted for, with the city of
Rochester, county of Monroe or Htate of Xew York, and
with any or all individuals or corporations for the use of
water, as fully and absolutely as the same property, real,
personal or mixed, is now or shall be possessed or held
by the said party of the first part, together with all and
singular the tenements, hereditaments and appurten
ances thereto belonging or in any wise appertaining, and
the reversion and reversions, remainder and remainders,
rests, issues and profits thereof, and all the estate, right,
title, interest, property, possession, claim and demand
whatsoever, as well in law as in equity, of the said party
of the first part, of, in and to the same and every part and
parcel thereof ; to have and to hold the above granted
and described premises, property and franchises, rights
and privileges, with the appurtenances to the said parties
of the second part, as trustee as aforesaid, its successor
and assigns, to their own proper use, benefit and behoof
forever.
Provided always, and these presents are upon this ex
press condition, that if the said party of the first part, its
successors or assigns, shall well and truly pay to the
holders of the aforesaid bonds the moneys therein men
tioned, not exceeding in the aggregate the sum of eight
hundred thousand dollars, with interest according to the
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terms and conditicms of the said bonds or obligations and
the interest thereon as aforesaid, at the times and in the
manner mentioned in said bonds according to the true
intent and meaning thereof, then these presents and the
estate, franchises, rights and privileges hereby granted
shall cease, determine and be void.
But in case default shall be made in the payment of
the said sums of money mentioned in the said bonds, or
of the interest that may become due thereon, or of any
160 part thereof, then and from thenceforth it shall be lawful
for the party of the second part, its successors or assigns
as trustees for the bondholders above-mentioned, to enter
into and upon and take possession of all and singular the
premises, property, franchises, rights and privileges
hereby granted or intended so to be, and to sell and dis
pose of the same and all benefit and equity of redemp
tion therein of the said party of the first part, its succes
sors or assigns, at public auction, according to law ; and
as the attorneys of the said party of the first part, for
161 that purpose, by these presents duly authorized, consti
tuted and appointed to make and deliver to the purchaser
or purchasers thereof a good and sufficient deed or deeds
of conveyance for the same, and out of the money arising
from such sale to retain the moneys which shall then be
due for principal and interest on said bonds or obliga
tions, as trustee for the holders of the same, together
with the costs and charges of such sale and all proceed
ings necessary thereto and connected therewith, render
ing the overplus of the purchase money, if any there be,
162 to the said party of the first part, its successors or assigns,
which sale so to be made as foresaid shall forever be a
perpetual bar both in law and in equity against the said
party of the first part, its successors and assigns, and all
other persons claiming or to claim the said premises,
property or franchises or any part or portion thereof by,
from or under the said party of the first part.
In witness whereof, the said party of the first part has
caused these presents to be signed by its President and

Secretary, and its corporate seal to be hereto affixed the 1(>3
dav and year first above written.

AXDREW -I. WILKIN,
1UCHARD W. C. MERINGTON,
Secretary.
[Internal Revenue Stamp on bond canceledl

STATK OF NEW YORK,

\

County of Monroe, City of Rochester, \
On this 12th day of May, 1869, personally before me
appeared Andrew J, Wilkin and Richard W. C. Mering- 104
ton, to me personally known to be respectively, the said
Wilkin, President, and the said Merington, Secretary of
the Rochester Water Works Company, and the same
persons who as such President and Secretary of said
Rochester Water Works Company executed the fore
going instrument, and severally acknowledged that they
executed the same as such President and Secretary as
and for the act and deed of the said Rochester Water
Works Companv.
W. II. TRUESDALE,
1(55
Com. of Deeds,
For City and County.
OF Office,
NEW YORK,
Monroe Co.STATK
Ch-eVs
Rochester, AT. T. ]f 8I
I, CHAKLKS J. POWKUS, Clerk of the county of Mon
roe of the County Court of said county and of the
Supreme Court, both being Courts of Record, having a
common seal, do certify that W. II. Truesdale, Esq.,
was, at the date of the certificate of proof or acknowledg
ment of the annexed instrument in writing, a Commis- K;I;
sioner of Deeds in and for said county, duly authorized
to take the same ; that I am well acquainted with bis
handwriting, and verily believe that the signature to said
certificate is genuine, and that the annexed instrument is
executed and acknowledged according to the laws of this
State.
In testimony whereof I have hereunto set my hand
and affixed the seal of said county and Courts this 12th
day of May, A.I). ISO'.i.
CHARLES J. POWERS,

Clerk.
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167 Livingston County, ss :
Eecorded on the 21st day of May, A. D. 1869, at 2
o'clock P. M. in Liber 51 of Mortgages, at page 186, and
examined.
A. A. CURTISS,
Clerk.
Monroe County, ss :
Recorded on the 22d day of May, 1869, at 9 A. M., in
Liber 143 of Mortgages, page 218, and examined.
CHARLES ,T. POWERS,
^.7 7
Clerk.
Ontario County, ss :
Recorded on the 29th day of May, A. D. 1869, at 10
o'clock A. M., in Liber No. 76 Mortgages, 'page 220, and
examined.
FREDERICK W. PRINCE,
Clerk.
It was admitted that the defendant, The Union Trust
Company, claims under such mortgage in this action. It
169 was also admitted that the defendant, the Rochester
Water Works Company, had issued its bonds to a large
amount to the plaintiffs, as such trustees, in the same
form as the bond hereinbefore set forth, and that the
said defendant had paid certain of the interest coupons
coming due on such bonds.
The plaintiffs' counsel also gave evidence tendin^ to
show that the said mortgaged lands, property, rights and
franchises were so situate, and were of such a nature
that the same could not be sold in parcels without great
injury to all parties interested in or secured by said
plaintiffs' mortgage.
Thereupon the said Court signed the decision and
findings of fact and of law which are in the foreo-oing
copy of the judgment roll in said action set forth and
contained ; and held that the said plaintiff was entitled
to the judgment of foreclosure and sale as is in the said
findings and decision specified and set forth.
Thereupon the said counsel for the said defendant, The
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Union Trust Company of New York, then and there 171
duly eximpted to the said findings of law and fact, and
the said decision of the said Justice, and each and every
part thereof.
And the said counsel particulorly excepted to the find
ing by the said Justice, that the defendant, the Roches
ter Water Works Company, in pursuance of the Act and
Resolution set forth, issued its bonds in the usual form
to a large amount, as in the complaint alleged.
And also to the said finding and decision of the said 172
Justice, that on the Nth day of April, 1867, the said de
fendant executed and delivered to the trustees in the
complaint named a mortgage in pursuance of such Act
and resolution as in the said complaint set forth, which
said mortgage was duly recorded with the Clerk of Mon
roe county, July 29, 1867, in Liber 131 of Mortgages, at
page 298.
Any also to the said finding and decision of the said
Justice, that under and by virtue of an Act of the Legis- 173
Iature of the State of Xew York passed April 20, 1869,
the said Rochester Water Works Company duly executed
a mortgage to the defendant, The Union Trust Company
of New York, to secure $800,000 of the bonds of said
Company ; that such Act ratified such mortgage to the
plaintiff, and declared such bonds issued thereunder to be
a lien upon the property of the said Rochester Water
Works Company ; and that the said mortgage to the said
The Union Trust Company recited the due execution of
the mortgage to the said plaintiffs, and was recorded 174
with the Clerk of Monroe county the 22d day of May
1869, in Liber 143 of Mortgages, at page 21S.
And also to the said finding and decision of the said
Justice, that the said mortgaged lands, property, rights,
and franchises were so situate aiid were of such a nature
that the same could not be sold in parcels without great
injury to all parties interested in or secured by the said
plaintiff's mortgage.
And also to the said finding and decision of the said

17-') Justice, that the mortgage to the plaintiff and said George
H. Mumford, and the bonds secured thereby, were and
are valid in law, and the said mortgage is a lien upon the
rights, property, and franchises of the Rochester Water
Works Company.
And also to the said finding and decision of the said
Justice, that the said plaintiff, as such surviving Trustee,
is entitled to judgment of foreclosure and sale according
to the terms and provisions of the said decision.
176
And the said counsel for the said defendant also there
and then duly excepted to each and every of the provi
sions in the said findings and decision of the said Justice,
set forth and contained in reference to the said judgment
so to be rendered in the said action.
And the said counsel for the said The Union Trust
Company of New York then and there requested the
said Court to iind, decide, and determine, as matters of
.Hf. fact and of law, that the said bonds and the said mort
gage were not executed or delivered by the said defend
ant, the Rochester Water Works Company, in the man
ner in the said complaint averred, or in the manner men
tioned and provided for in the said bond and mortgage,
and the said Act of April 17, 1863, and the said resolu
tion of the said The Rochester Water Works Company, or
so as to be valid or effectual in law for any purpose, but
that the said supposed bonds and mortgage were wholly
invalid, ineffectual, and void ; and that the said plaintiff
was not entitled to any judgment or relief whatsoever in
this action, as against the said defendant, The Union
Trust Company of New York ; but that the said defend
ant, The Union Trust Company of New York, was enti
tled to judgment that the complaint of the said plaintiff
should be dismissed.
The said Court then and there refused the said re
quest, and each and every part thereof, of the said coun
sel of the said defendant The Union Trust Company of
New York, and refused to make any other finding of
fact or of law, or to give any other decision than as set
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forth in the foregoing copy of the judgment roll in the 179
said action.
To which refusal of the said Court so to find as
aforesaid, and refusal of the Court to find each and
every of the matters so requested, the said counsel for
the said defendant, The Union Trust Company of New
York, then and there duly excepted.
Judgment for the said plaintiff having been there
upon perfected, the said defendant, The Union Trust
Company of New York, appealed from the said judg
ment by the notice of appeal above set forth.
BIRDSEYE & CROSBY,
Attys. for Deft, and Applt.,
The Union Trust Co. of N. Y.
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At a General Term ef the Supreme Court,
held at the Court House, in the city of
Rochester, on the 20th day of Septem
ber, 1872.
Present—Hon. JOSEPH MTILLIN, P. J.,
" JOHN L. TALCOTT,
" E. DAEWIN SMITH,

GEORGE J. WHITNEY, surviving
Trustee, &c.,
182
Eespdt.,
agst.

THE UNION TKUST Co. of
YOUK, Impld., &c.,
Applt.

The appeal in the above entitled action, having been
brought on for argument, and after hearing Mr. Birdseye
for the appellant, and Mr. Perkins for the respondent,
Ordered, that the judgment herein entered on the
183 5th of June, 1872, be in all things confirmed, with
costs, against the appellant.

SUPREME COURT.
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GEORGE J. WHITNEY, as survivor
of George H. Mumford and
George J. Whitney, Trustees for
the Bondholders of the Ro
chester Water Works Com
pany,
Respondent,
agst.
THE UNION TRUST COMPANY OF
New York, Appellant, Impleaded with the Rochester Water
Works Company, John B. Mur
ray, George F. Nesbitt, James
White, Edward P. Martin and
Fred. A. Barter.

\Oct. 30, 1872.
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The appeal taken by the Union Trust Company
from the judgment heretofore entered in the above-en
titled action, having been brought on for argument at
a General Term of the Supreme Court, held at Ro
chester on the 20th of September, 1872, and the said
General Term, after due deliberation thereupon had,
186
having ordered that the judgment herein entered on
the 5th of June, 1872, be in all things confirmed,
with costs against the appellant.
Now, on motion of Cogswell & Perkins, attorneys
for the plaintiff', it is hereby
Ordered and adjudged, that the judgment herein
entered on the 5th of June, 1872, be and the same is
hereby in all things affirmed.
And further ordered that the said respondent have
judgment against said appellant for the sum of $80.35
as and for his costs herein, and that he have execu
tion against said appellant the Union Trust Company
therefor.
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NEW YOEK SUPEEME COUET.
'\
GEORGE J. WHITNEY, SURVIVING
TRUSTEE, &c.,
Eespondent,
vs.
THE UNION TRUST COMPANY, Im
pleaded with the Rocheste
Water Works Company anc
others,
Appellant.

188
You will please to take notice, that the Union Trust
Company of New York, one of the defendants in the
above-entitled action, hereby appeals to the Court of
Appeals of the State of New York, from the judgment
which was entered iu this action with the clerk of this
court, in the Monroe County Clerk's office, on or about
the 30th day of October, 1872, by which the judgment
entered in said action on the 5th day of June, 1872,
was in all things affirmed, with costs, and from each
and every part of the said judgment.
Dated New York City, Nov. 14th, 1872.
Yours, &c.,
189
BIRDSEYE, CLOYD & BAYLISS,
Attys. for the Union Trust Co. of New
York, Defendant and Appellant.
To COGSWELL & PERKINS,
Attorneys for Plaintiff and Eespondent,
And to
T, Esq.,
Clerk of Monroe County.

47
N. Y. SUPEEME COURT.
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GEORGE J. WHITNEY, SURVIVING
TRUSTEE, &c.,
Eespondent,
vs.
THE UNION TRUST COMPANY OF
New York, impleaded with the
Rochester Water Works Com
pany and others,
Appellant.
STATE OF NEW YORK,
|
.
191
City and County of New York, j
Lucien Birdseye, being duly sworn, doth depose and
say : That he is one of the attorneys for the appellant
in the above-entitled action, and as such has had the
principal charge of the said action. That no written
opinion was delivered by the Court, either upon the
trial thereof at Special Term, or at the hearing of the
cause upon appeal ; and that the reasons of the said
Court for the judgment appealed from, on the appeal
to the Court of Appeals, cannot be procured.
LUCIEN BIRDSEYE.
Sworn to before me, this 20th )
day of November, 1872,
j

J. D. 0. DRISCOLL,
Notary Public, N. Y. Co.
STATE OP NEW YORK, )
Monroe Co. Clerk's Office, V
Rochester, N. Y.
)
I, Alonzo L. Mabbitt, Clerk of the County of Mon
roe, of the County Court of said county, and of the
Supreme Court, both being Courts of Record, having
a common seal, do hereby certify that I have com
pared the copy of a judgment-roll, hereunto annexed,
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193 with the original now on file in this office, and that the
same is a correct transcript therefrom and of the whole
of said original.
In testimony whereof, I have hereMonroe County, j

uuto get my fr^ and amxed the

I

seal of said countj, this 30th day
of November, A. *D. 1872.
A. L. MABBITT,
Clerk.

j llcv. Stamp >

In Commission of
GEORGE J. WHITNEY, Surviving
Trustee, &c.,
Respondent,
vs.

Brief and Points
for Appellant.

THE UNION TRUST COMPANY OF
NEW YORK, Impleaded, &c.,
Appellant.

This is an appeal from the decision of the General Term
of the Fourth Department of the Supreme Court, rendered
Sept. 20, 1872. Roll filed with Clerk of Monroe Co., Oct.
30, 1872. It affirmed a judgment, perfected June 15th,
1872, upon a trial at Special Term, before D wight, J., May
29, 1872.
For findings, see fos. 67-83. Judgment at Special Term,
fos. 84-102. Case and Exceptions, fos. 107-180. Judg
ment at General Term, 181-3, 184-6.
The "Rochester Water Works Company" was incorpo
rated by Chap. 356 of the Laws of 1852 (pp. 561-8). By
§ 8, for the purpose of supplying the City of Kochester with
pure and wholesome water, the Company were authorized
to " purchase, take and hold any real estate," to enter upon
lands, make surveys, &c., and (§ 13) to take and hold for
the purposes of the Act, the lands and waters and real
estate which they might enter upon and take by virtue of
the Act.

2
. - By §.18, the Corporation were to " possess the powers and
he. subject to the provisions," of Title 8, Chap. 18, of Part
I., R. S., ''so far as the same are applicable, and not other
wise provided for in this Act."
This Act was amended by Chap. 140 of the Laws of 1863,
.p. '222. By § 2 of this Act, the Directors were authorized
to borrow, on the credit of the Company, moneys not ex
ceeding $400,000, upon the terms specified in the section;
"and to cause to be executed, in the name of said Company,
bonds therefor, with or without interest warrants attached,
under the seal of the said Corporation, and ivilh the signanatures of the President and Secretary, or such other officers of
the Corporation as the Directors may designate." § 3 pro
vided that, " to secure the payment of the principal and
interest of such bonds, the said Directors may cause to be
executed, in the name of said Company, in the same manner
in which said bonds shall be executed, a mortgage upon the
whole or any part of the properly ot the said Company, to
one or more Trustees," &c.
The complaint alleged the incorporation of the Company,
under the Act of April 16, 1852 (fos. 4-5), and set forth the
provisions of the Amendatory Act of April 17th, 1863,
(fos. 6-8), and a resolution of the Directors, passed Feb. 23,
1867, authorizing the President and Secretary to execute a
mortgage, &c. (fos. 8-12).
It then avers (fos. 12 and 13) the execution and issuing,
under this Act and resolution, of the bonds to a large
amount; and that (fos. 14-18), on the 8th April, 1867, the
Company caused to be duly executed and delivered to the
plaintiff's, as Trustees, a mortgage, mortgaging to them not
only all the real and personal property of the Corporation,
but also its "franchises and privileges," things in action and
effects, " including the right of said Company to any and
all rents contracted for, or to be contracted for, with the
City of Rochester, and with all individuals or Corporations,
for the use of water," &c.
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The complaint then sets forth, (fo. 18, 42) the property
of the Company: avers" (fol. 43-5) the -non-payment' of
interest due July 1st. 1871, on some of the bonds"; awd'(fo.
45, 52) prays foreclosure 'of the mortgage.
The answer (fo. 57-8) denies the due execution or issuing
of the bonds and mortgage in the complaint setfo'rth.'- '
The Judge, upon the trial, found the issues thus joined in
favor of the plaintiffs, (fo. 69-70), and directed judgment' of
foreclosure and sale, (fos. 73-82.) Judgment was entered
accordingly (fos. 84, 100.)
At the trial, one of the bonds and the mortgage set up in
the complaint were offered in evidence (fos. 109, 116, 117,
137.) Both the bond and the mortgage appeared to be
executed by the President and Treasurer of the Corporation,
and not, (as required by §§ 2 and 3 of the Act of April 7,
1863, and the resolution of the directors, fo. 7-9) by the
President and Secretary. There was no proof or pretence
that the directors had, under that Statute, designated any
other officers of the Corporation to execute the bonds and
the mortgage. The bond and mortgage were therefore
objected to (fo. 138), but were received under exception,
(fo. 139.)
Plaintiff then read in evidence a subsequent mortgage by
the Rochester Water Works Company to the Union Trust
Company (fo. 140-168,) which recited the previous mort
gage to Murnford and Whitney, Trustees, (fo. 146) and
under which, as was admitted, the defendant, the Union
Trust Company, acting as trustee for the holders of the
second mortgage bonds, claimed in this action. The excep
tions of defendant appear at fos. 171 to 179.

I . . . -.
POINTS.
L—If it be admitted that, by the Laws of New York, the
,,,. ' Rochester Water Works Company had, without special
statutory authority, the right and power to execute a
note or bond for money borrowed, and a mortgage to
secure the payment of the same ; yet when the Company
had procured and accepted the Act of April 17th, 1863,
giving them authority to borrow money and to secure
the payment thereof by bonds and a mortgage executed
fn a particular manner and signed by certain specified
officers only ; it was bound, in order to make such
bonds and mortgage valid, to follow strictly the
terms of the statutory authority conferred. This was
. • not done, by causing the bonds and mortgage to be
signed or attested by the President and Treasurer,
instead of the President and Secretary, as required in
the Act.
Having procured and accepted the power to issue in
that particular manner the bonds and mortgage in
question, it was bound to follow the terms of the power
strictly. The authorities clearly lead to this conclu
sion.
A corporation can make no contracts and do no acts
except such as are authorized by its charter. And
these acts must also be done by such officers or agents,
and in such manner as the charter authorizes. Per
Taney, C. J., in Bank of Augusta vs. Earle, 13 Peters,
587.
A body corporate can only act in the mode prescribed
by the law creating it or authorizing its action. To
enable its agent to bind the company, they must act
pursuant to the incorporating Statute. Head vs. Prov
idence Ins. Co., 2d Cranch, 127, 166.

A corporation, in executing a public work, cannot
substitute its own more convenient mode of proceed
ing, for that pointed out by its constituting Statute.
The Queen vs. Manchester & Leeds Eailway Company,
3d Q. B. Rep., 528.
No vote or act of a corporation can enlarge its char
tered authority, either as to the subjects on which it is
intended to operate, or the persons or property of the
corporators. Salem Mill Dam Corporation vs. Roper,
6th Pick, 28.
When a specific act is directed to be done by a par
ticular agent of a corporation, it must be done by that
agent. Maddox vs. Graham, 2d Metcalf, 56.
Express powers granted to a corporation must be ex
ercised in the manner pointed out in the Statute.
Smith vs. The Eureka Flour Mills Co., 6th Cal., 1.
A corporation being an artificial person, and the
mere creature of the law, has no powers except
such as are given by its incorporating Act or Acts,
either expressly or as incidental to its existence and its
express powers. Brady vs. Mayor of New York, 20
N. Y., 312; New London vs. Brainard, 22 Conn., 522;
The Commonwealth vs. Ene & N. E. R. R. Co., 27 Pa.
State Eep., 339; Caldwell vs. City of Alton, 33 111.
Eep., 416; Smith vs. Morse, 2d Cal., 524; Beatty vs.
Knowler, 4 Peters, 152 ; Perrine vs. Chesapeake &
Del Canal Co., 9 Howard, U. S. S. C., 172; Russell vs.
Topping, 5 McLean., 194; Strauss vs. Eagle Ins. Ce.,
5 Ohio Rep., 59; City of Montgomery vs. Plank Road
Co., 31 Ala., 76.

H. —The executive officers of a corporation, such as the
President and Secretary, have not the power to contract
debts to an unlimited amount, and to secure the pay
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ment of the same by mortgage upon its property, etc.
They must act pursuant to the direction of the Board
of Directors.
In the case of this Corporation, it was provided (§ 4)
that the concerns of the corporation should "be managed
by eleven directors." By § 5, the Directors might ap
point the President, Secretary and Treasurer, and other
necessary officers, and make necessary By-Laws and
regulations for the management of their business No
proof was given at the trial as to the By-Laws of the
Company.
Neither by the general provisions of law, or by any
clause of the Statutes relating to this Company, did the
Treasurer as such acquire the power to give the mort
gage in question upon the property of the Company. The
act of the Treasurer, therefore, in signing the bond and
mortgage offered in evidence, was wholly without the
authority of the Corporation, or of the Directors who
were to manage its concerns, and was as much in
vahd and void, as if the execution of the bond and
mortgage had been by the engineer or superintendent
of the Corporation.

III.—The Aci of April 17th, 1863, (§ 2-3) and the resolu
tion of the Board of Directors, set forth in the com
plaint (fos. 6-10), and recited in the plaintiff's mort
gage, (fos. 118, 124) authorized the execution of bonds
and a mortgage, by certain officers, viz: the President
and Secretary of the Corporation, ard by them only.
The bonds and mortgage offered at the trial were not
executed in conformity with either the statutory author
ity given in this law, or the power conferred by the
Board of Directors.

The bond and mortgage were therefore inoperative
and void, and ought not to have been received in
evidence : and the exception at fo. 139 to the admission
of the bond and mortgage in evidence was well taken.

IV. —If the general power to contract a debt and secure
payment thereof by a mortgage, be admitted to exist
in a corporation, that power can only be exercised by
the Directors. It is not within the functions of either
or any of the executive officers to create the mortgage
without leave of the directors. No leave, power or
authority from the directors to execnte the mortgage in
question is proved or shown in the present case, to the
Treasurer, either alone, or in conjunction with any other
officer, or to the President alone. The failure, there
fore, to show an authority from the directors to the
Treasurer and President to execute the mortgage in
question, was and is a failure to prove the due execu
tion of the Bond and Mortgage ; and the objection to
them was improperly overruled.

V.—No such ratification of the Bond and Mortgage in
question was made by the Act of April 20, 1869,
(Laws of 18(59, Chap. 255, p. 409,) as removes the inva
lidity above pointed out.
It may be that, without the authority conferred by
the Act of 1863, the Company had the power to bor
row the $400,000; and that on receiving that money
a debt therefor arose from the Company to the borrow-
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:era* and that, equitably, the amount of that debt
Would be a " lien on the property."
It may also be, that the Company did execute in its
.name, its bonds and a mortgage. But the recognition
of their existence, in the Statute is confined to the
power and authority given in § 2 of the Act, allowing
the proceeds of the new mortgage, to the amount of
$100.000, to be applied to "redeem the present out
standing Bonds of the Company for a like amount."
There could be no knowledge on the part of the
Legislature, and no presumption of an intention on
their part, to ratify an illegality or invalidity, in e ther
the form or Substance of the pre existing bonds and
mortgage. The utmost that the Legislature sought to
do, or can be presumed to have done, would be to
provide payment of the pre-existing indebtedness out
of the proceeds of the new mortgage.

VI.—But even if the mortgage in question could be upheld,
either under the Act of 1863, under the general au
thority to mortgage the property of the Corporation,
without the authority of the Board of Directory there
was no power in the Corporation, acting either by its
Board of Directors, or its Executive officers, to mort
gage its franchisea or privileges. The Statutory au
thority- was to mortgage its "property" (Act of April 17,
1863, § 3). So far as the mortgage extends beyond the
property to the '' franchises and privileges " of the Cor
poration, it is unauthorized and void. A Corporation,
at Common Law, has no power to mortgage its fran
chises, without authority other than that derived from
the fact of its own incorporation. The Common
wealth vs. Smith, 10 Allen, 448.
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To same point is Coe vs. Columbus, &o., &c.-, B.R.
Co., 10th Ohio Rep., 372-377, where it was also held,
that even a charter power authorizing the Corporation
to acquire and convey all such property as might be
necessary and convenient to carry into effect th£ ob
jects of its incorporation, would not be deemed to ex
tend to the franchises.

VH.— The recitals in the mortgage of May 1, 1869, from
the Rochester Water Works Company to the Union
Trust Company (fols. 140-168), do not estop that Com
pany from objecting to the invalidity of the prior
mortgage.
(a). The Trust Company is by the terms of that mort
gage merely a trustee for the holders of the bonds
secured under the mortgage (fols. 154, 158-162.
(6). The recitals of the mortgage are the statements of
the mortgagor, and not of the mortgagee. It may
be presumed, in such a case, that the party exe
cuting the instrument would make examination
and become informed of the truth of the facts
stated. He therefore may properly be held
estopped by the recital.
(c). But the mere acceptance by the grantee or mort
gagee of the conveyance, with recitals, does not
imply that he has informed himself as to the truth
of the matters recited, does not bind him to the
truth thereof, or estop him from a denial of the
same.
(d). But even if that were so, such acceptance does not
bind those who claim not directly under the mort
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gage itself, but upon the bonds containing merely
•an express promise for the payment of money,
and which are merely secured by the provisions of
the instrument containing the recitals.
(e). The position of the Union Trust Company being,
therefore, merely that of Trustees, holding a legal
title, without any personal interest to itself, but
simply as security for the bonds held by the bond
holders, and the Company defending this suit
only for the benefit of its cestuis que trust, the bond
holders, there is no estoppel upon the bondholders
from the recitals in the mortgage.
It is submitted that all the cases upon the sub
ject of estoppel sustain this principle.
The estoppel is against the grantor and coven
anter, not the grantee or covenantee or person to
whom the recital is made. The very principle
upon which the doctrine of the estoppel rests, is
the wrong which would result from allowing the
party to be estopped from denying what he has
previously asserted in his grant, conveyance, or
covenant.
Thus in Averil vs. Wilson, 4 Barb., 180, it was
held that a grantee in a deed containing covenants
of warranty is not estopped from denying that the
grantor had any title in the premises conveyed,
either at or previous to the date of the deed. He
holds adversely to his grantor, and may contro
vert such grantor's title, and may fortify his own
title acquired from such grantor by the purchase
of any other title which will protect him in the
quiet enjoyment of the premises.
Where A conveyed lands to B, with covenants
against incumbrances existing at the date of the
conveyance, and B thereupon re-conveyed the
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land to A with similar covenants, but by way ot
mortgage, it was held that B was not estopped by
the covenants in his deed from maintaining an
action against A for a breach of A's covenants.
Haynes vs. Stevens, 11 N. Hamp. R, 28.

VIII. —The judgment appealed from should be reversed,
with costs.
(1) In whole; or
(2) As to so much as relates to the " franchises and
privileges " covered by the mortgage and decree.
BIEDSEYE, CLOYD & BAYLISS,
A tlorneys for Appellant.

IN THE

Commission of Appeals,

GEORGE .1. WHITNEY, SURVIVING TRUSTEE OF
THK BONDHOLDERS OK THE ROCHESTER WATER
WORKS COMPANY,

Respondent,
against

THE UNIOX TRUST COMPANY OF NEW YORK,
I.MPKEADEI>. &C..

Appellant.

Respondent's Briet
This is an action brought to foreclose a mortgage, ex
ecuted by the Rochester Water Works Company
to secure certain bonds issued by it.
The Rochester Water Works Company was organ
ized by act of the Legislature passed April 10,1852,
to supply the City of Rochester with water—tire Laws
of 18">5>, (lhap. S50, page 50l.
By an act passed April 17, 1803, the directors of such
Corporation were authorized to borrow on the credit of
the Company, $400,000, and to issue bonds, under the
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seal of the Corporation, and with the signatures of the
President and Secretary, or such other officers as the
Directors might designate, and to secure such bonds
might cause to be executed in the same mannei as the
bonds, a mortgage on the Company's property, to one
or more trustees—tfre fj.tws of 1863, (ihitj>. 140, fx/jc
222.
At a meeting of the Directors of the Corporation,
held February 27, 18C>7, the President and Secretary
were authorized to execute such bonds and mortgage,
under the seal of the Company.
A mortgage was accordingly executed to the original
plaintiffs in this action, as trustees for the holders ol
the bonds, dated April 8, 1867, which was recorded in
Monroe county, July 2'.), 1867. This mortgage will be
found at./Wz'o.v 117-1 8i"> of the case. Bonds were also
issued to the amount of §400.000, of which a large
number are now outstanding. The form of these bonds
will be found at/o/.v. 110 11i5.
The mortgage recited the act of the Legislature, and
tile resolution of the Directors—fols. 118 -120.
The mortgage had the seal of the Corporation an
nexed, and was signed as follows :
CHARLES J. UAYDEN, President.
DARIUS PKRRIN, Treasurer.
Fol. 135.

And the bonds were signed in the same manner.
On the 2()th of April, 1869, the Legislature passed a
further act, in which it was recited that, " ll7hereas, by
the authoritv conferred on the directors of the Rochester
Water Works Company, by section 2, chap. /.//, Laics of
z86j, the Rochester Water Works Company, did on the 8th
day of April, iS6j, borroiv on the credit of said Company,
the sum of $./oo, ooo, and did also execute in the name of
said Company bonds therefor, and to secure the same did

also execute a mortgage upon tlie propertv of said Company,
and which said bonds hare all been negotiated, and arc
noiu a lien on saidproperty''' and by which the Company
was authorized to issue $800,000 of bonds, of which
S4t)0,000 should bo used to redeem the tirst issue, and
to execute a mortgage to secure the same—See Laws
of 1809, chap. 2ii{i, jw/e 4ri9.
A mortgage was executed in pursuance of that act,
to the Union Trust Company, the present appellant, as
trustee for such bondholders.
This mortgage was recorded May 2'2. 1809, conveys
the same property as the mortgage to Mum ford and
Whitney, and will be found at fols. i40-163 of the
en He.
This mortgage recites the act of 1803, the resolution
of February 23. 1807, and then contains the following
recital :
And whereas said mortgage so authorized was duly exe
cuted and delivered to the said trustees, and bonds issued
thereunder to the amount of four hundred thousand dollars
--fols. 140-7.
The mortgage further provided, that $400,000 of the
bonds to be secured by it should only be issued to re
deem tlie bonds issued and secured by the lirwt mort
gage, if the holders should consent to such exchange.
A large number of the holders of the tirst bonds
have never exchanged for the second issue, and claim
under the plaintiff.
The Rochester Water Works Company paid certain
of the interest coupons coming due on such tirst bonds
—fol. 109.
The counsel for the Union Trust Company claimed
that such first mortgage and bonds were void, because

signed by the President and Treasurer, and not l>y the
President and Secretarv.

The Court held that the act of 18i>-:i ratified the plain
tiff's mortgage, and declared the bonds issued there
under to be a lien on the propert\- of the Rochester
Watt'r Works Company ; that the mortgage to the
Union Trust Company was made subject to such first
mortgage ; that such first mortgage was a lien upon
the property conveyed thereby, and directed a .judg
ment of foreclosure and sale—-foltt. 71 74.
This judgment was allirmed by the General Term of
the Fourth Department, and the defendant, the I'nion
Trust Company, appealed to this Court.

First.
The bonds and mortgage issued to the plaintiffs
were originally valid in law, and alien on tinproperty of the Rochester Water Works Com
pany.a. They were executed in conformity with tinact of 18013, and the resolution of February
23, 1807. No evidence appearing to the con
trary, it will be presumed that Mr. Perrin
was both Secretary and Treasurer.
b. The act of 1808 provided that the bonds and
mortgage should bo executed by such offi
cers as the directors might designate. The
causing of these bonds and the mortgage to
be issued and delivered, signed by the Pres
ident and Treasurer, was a designation of
those officers.

The subsequent acts of the Company in issuing
these bonds and paying the coupons thereof
and in delivering and recognizing this mort-j
gage, were both evidence of such designa-l
tion, and also a ratification and confirmation]
of the same, if any were needed.
Convers vs. Ins. Co. i 1 Comstook, 292.
Angel & Ames on Corporations i 4th edition, §284, p.|
201 i § 304, p. 322 and cases cited, et passim.

c. The mortgage was valid without reference to|
the act of 1863. The Water Works Com
pany was a corporation with general powers,!
and that such a corporation has power tol
borrow money for its legitimate purposes,!
and to execute a mortgage to secure the)
same, apart from any statutory authority,!
is well settled.
Partridge vs. Badger; 25 Barb., 146.
Beers vs. Phcunix Glass Co. ; 14 Barb., 358.
Suscniehanua Bridge Co. vs. General Ins. Co., 3|
Md., 305.
Richards vs. M. & C. R. R. Co.; 44 N. H., 127.

Second.
The act of 180!) expressly ratified the plaintiff's
mortgage and declares the bonds issued under it I
to lie a lien upon the property of the Water
Works Company.
The power which prescribes formalities is abletodispense with them.
Precisely the question that arises in this case I
was decided in the case of Black River and\
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Utica Railrowl (oinpaiii/ v.v. lianxtrd : '-U
Harbour, 258.
The recitals in the acts then' cited were by no
means as express as in the act of 1800.
The same point was decided by the Court of Ap
peals, in White rx. Ross, 15 Abb., 00, where
the case last cited is referred to and ap
proved.
See also People vs. Prexirfeiit of the Manhattan
Ooinpant/, 0 Wendell, itfl, 380.

Third.
?he mortgage to the Union Trust Company recited
the due execution to tne plaintiff's mortgage, and
was made subject to and in furtherance of it.
Th'at Company cannot raise any question as to the
irregularity of the plaintiff's mortgage, or draw in
issue the validity of the bonds issued under it.
This is too plain to need argument.
Black River and Utica Railroad Co., vs. Clark; 25 N.
Y., 208.
Clark vs. Crego ; 47 Barb., 599.

Fourth.
(The judgment should be affirmed.
JAMES BRECK PERKINS,
For the Respondent,
Rochester, N. Y,
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